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Letters 


More on the 
Nursing Home Crisis 

I am dismayed that the editorial 
staff has allowed the Bar Journal to 
serve as a vehicle for perpetuating a 
myth espoused by the nursing home 
industry (“Florida’s Nursing Home 
Reform and its Anticipated Effect on 
Litigation,” December 2001). 

The author, a nursing home de- 
fense lawyer, states that the nurs- 
ing home industry began to pull out 
of Florida in response to “large ver- 
dicts and numerous frivolous suits.” 
He cites a Miami Herald article as 
his source. Even a cursory reading 
of the Herald article reveals that 
what the newspaper said was that 
Beverly Enterprises, the largest 
nursing home chain in the country, 
threatened to pull out of the state 
because of an alleged plethora of 
suits. 

In fact, no unbiased fact finder has 
ever found numerous frivolous suits 
in Florida, including the governor’s 
special task force assigned to study 
the nursing home “crisis” (a task 
force weighted with pro-industry 
members). 

It is a shame when a purported 
scholarly article by a Florida Bar 
member serves to advance the pro- 
paganda of an industry that has vis- 
ited horrors on our most defenseless 
citizens. 

JEFFREY S. HirsH 
Miami 


The Other Side 

After reading two articles in the 
December issue, I checked with 
Martindale/Hubble to ascertain the 
law firms of two of the authors. As I 
expected, both of these gentlemen 
are with firms which are defense 
firms and presented both articles 
from the viewpoint of the defendant. 
This was easily ascertainable by the 
content of the articles. 

It was obvious that The Florida 
Bar has again risen to the issues in 
presenting the defense point of view 
without presenting the plaintiff 
point of view. I have long felt that 
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The Florida Bar, the ABA, and most 
of the judiciaries seem to gravitate 
toward the defense point of view, 
and obviously do not present a bal- 
anced discussion of the issues in- 
volved between lawyers. I would like 
to suggest that both points of view 
be presented in the same publication 
so that the Bar as well as the public 
can be advised as to the fact that 
there are two sides to every question 
which is most certainly the case in 
any tort litigation concerning prod- 
ucts and nursing home reform. 

I doubt if my protest will have 
much effect on the ever-present bi- 
ased Bar or defendants, but I do be- 
lieve that the Bar is composed of 
plaintiff and defendant lawyers and 
its publication should not be as bi- 
ased as yours seem to be. 

LEONARD ROBBINS 
Hollywood 


Correction to Timetable 
for Notice of Claim 

Judge S. Sue Robbins’ article, 
“Land Mines and Other Surprises in 
Residential Landlord and Tenant 
Cases” (December 2001), was ex- 
tremely informational. It should be 
noted, however, that the require- 
ment of written notice by certified 
mail of the landlord’s intention to 
impose a claim on the security de- 
posit has been altered. The landlord 
now has 30 days to send the notice 
under Ch. 83.49(3), not 15 days. 

Myron S. Dunay 

Delray Beach 


Author’s Update 

On November 26, 2001, the U.S. 
Supreme Court, without comment, 
denied certiorari in the Made in the 
USA Foundation v. United States, 
242 F.3d 1300 (11th Cir. 2001); cert. 
denied, United Steelworkers v. 
United States, 2001 U.S. LEXIS 
10622 (U.S. Nov. 26, 2001), consis- 
tent with the prediction made in 
“11th Circuit Declines to Rewrite 
20th Century World History” (De- 
cember 2001). As noted by a politi- 
cal commentator, “The Supreme 
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Oath of 
Admission to 
The Florida Bar 


The general principles which 
should ever control the lawyer 
in the practice of the legal pro- 
fession are clearly set forth in the 
following oath of admission to 
the Bar, which the lawyer is 
sworn on admission to obey and 
for the willful violation to which 
disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution 
of the United States and the 
Constitution of the State of 
Florida; 

“| will maintain the respect 
due to courts of justice and ju- 
dicial officers; 

“| will not counsel or maintain 
any suit or proceedings which 
shall appear to me to be unjust, 
nor any defense except such as 
| believe to be honestly debat- 
able under the law of the land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only as 
are consistent with truth and 
honor, and will never seek to 
mislead the judge or jury by any 
artifice or false statement of fact 
or law; 

“| will maintain the confi- 
dence and preserve inviolate 
the secrets of my clients, and will 
accept no compensation in 
connection with their business 
except from them or with their 
knowledge and approval: 

“| will abstain from all offen- 
sive personality and advance 
no fact prejudicial to the honor 
or reputation of a party or wit- 
ness, unless required by the jus- 
tice of the cause with which | 
am charged; 

“| will never reject, from any 
consideration personal to my- 
self, the cause of the defense- 
less Or Oppressed, or delay 
anyone’s cause for lucre or mal- 
ice. So help me God.” 


Court [has] sidestepped a constitu- 
tional challenge to White House 
power to negotiate trade pacts and 
other international deals . . . that 
could have jeopardized the standing 
of other agreements and made it 
harder for presidents to negotiate 
future pacts . . . [I]f the court had 
agreed to hear the case, ‘it would 
have raised very serious questions 
about foreign affairs law.” (Gina 
Holland, Supreme Court Won’t Hear 
Trade Case, AP, November 26, 2001) 

ALAN S. LEDERMAN 
Miami 


Errata 

Last month’s Family Law Section 
column, “Grandparents Have Rights 
After All,” contained an incorrect 
cite in the last paragraph on page 
53. Perez v. Perez, 734 So. 2d 1177 
(Fla. lst DCA 1999), should be Perez 
v. Perez, 767 So. 2d 513 (Fla. 3d DCA 
2000). 


Editor’s note 

The following is a response from 
the authors of “Recovery of Mental 
Distress Damages in Bad Faith 
Claims in Florida” (November 2001) 
to a letter in last month’s column. 
That letter opposed the Bar Journal’s 
publication of an article that does not 
reflect the current status of litigation. 
The letter and The Florida Bar Jour- 
nal Editorial Board/editor’s re- 
sponse are available also on the Bar’s 
website, www.FLABAR.org. 


Authors Respond 

We share the Journal’s hope that 
articles will always reflect the most 
current status of cases cited, and we 
regret the confusion resulting from 
the unpublished dismissal of the 
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petition for review in Otero, after 
submission of our article. After the 
Supreme Court had accepted juris- 
diction, but before the Court ruled, 
the case was apparently settled. We 
hope that our article has enhanced, 
and not diminished, the voice of the 
Bar Journal in informing debate 
over the questions of public policy 
presented in Otero. As set forth in 
the Comment to Rule 4-3.6, Rules 
Regulating The Florida Bar, “It is 
difficult to strike a balance between 
protecting the right to a fair trial 
and safeguarding the right of free 
expression. Preserving the right to 
a fair trial necessarily entails some 
curtailment of the information that 
may be disseminated about a party 
prior to trial, particularly where 
trial by jury is involved. ... On the 
other hand, there are vital social in- 
terests served by the free dissemi- 
nation of information about events 
having legal consequences and 
about legal proceedings themselves. 
The public has a right to know about 
threats to its safety and measures 
aimed at assuring its security. It 
also has a legitimate interest in the 
conduct of judicial proceedings, par- 
ticularly in matters of general pub- 
lic concern. Furthermore, the sub- 
ject matter of legal proceedings is 
often of direct significance in debate 
and deliberation over questions of 
public policy.” 
JEFFREY M. LicGio 

West Palm Beach 

P. Scorr IV 
Jacksonville 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and 
may be edited. Letters may be di- 
rected to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, 
Tallahassee, Florida 32399-2300. 
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President’s Page 


“As I See It” 


Public Service and Public Image 


ast June, during my inau- 

gural address at the annual 

meeting, I suggested an 

overriding goal for my ad- 
ministration. I wanted to see a re- 
dedication, a reaffirmation of our 
profession’s great traditions of pub- 
lic service. I believed then, and 
based on my experience since, be- 
lieve even more strongly now, that 
the key to improved image, which 
so many lawyers seem so desper- 
ately to want, lies in a renewal of 
the unique public service culture of 
the legal profession that has en- 
dured throughout history. Service to 
our communities, to our religious 
and educational institutions, to 
charities, and most importantly, the 
delivery of free or low cost legal ser- 
vices to those who are disadvan- 
taged, make us different. No other 
profession or avocation can match 
us. 

In a December 2001 report on the 
Florida Voluntary Pro Bono Attor- 
ney Plan to the Supreme Court of 
Florida, The Florida Bar, and The 
Florida Bar Foundation, the Stand- 
ing Committee on Pro Bono Legal 
Services revealed that lawyer time 
contributions in 1999-2000 for legal 
services for the poor totaled nearly 
172 million hours. Cash contribu- 
tions totaled another $1.6 million, 
and 26,897 Florida lawyers reported 
giving 1,146,501 hours of their time. 
Since 1994, when the reporting pro- 
cess started, voluntary lawyer par- 
ticipation in pro bono service has 
increased 104 percent! Frankly, it 
is in such dedication that the im- 
age of our profession is maintained, 
nurtured, defended, and enhanced. 
Not by talking about it, and cer- 


tainly not by spending hundreds of 
thousands of dollars on so-called 
public service ads. 

At the risk of sounding naive, or 
perhaps heretical, let me suggest 
that the image of our profession is 
basically very good. Media criti- 
cism, sometimes warranted, many 
times not, can sting. Every time we 
read a negative commentary on the 
profession, or a lawyer, or a mem- 
ber of the judiciary, we take it to 
heart. We should. If we didn’t care, 
then we wouldn’t be the concerned 
professionals that we are. Some- 
times, too, you have to consider the 
source. Frankly, some media cov- 
erage of legal affairs just isn’t very 
good. 

Interestingly, the public’s atti- 
tude about the legal system and 
lawyers in particular, because of the 
current political climate, has re- 
cently come under more careful 
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scrutiny by professional public opin- 
ion consultants. Some “pollsters” 
now tell us that much of the nega- 
tivism reflected in public commen- 
tary about lawyers is really “noise” 
not indicative of the basic faith and 
underlying confidence that the pub- 
lic harbors toward the legal system. 
That’s encouraging. 

Which brings me back to my origi- 
nal point. The image of the profes- 
sion is not based on the isolated fail- 
ures that we all hate to read about, 
or the garish advertising that we 
hate to see, or the over zealous prac- 
titioner who embarrasses us when 
we have to explain his or her conduct. 
The image of our profession derives 
from a history of remarkable accom- 
plishments, like the Constitution 
and the Bill of Rights, and from the 
achievements of extraordinary citi- 
zens like John Adams, Alexander 
Hamilton, and John Marshall, and 
Louis Brandeis, Roscoe Pound, and 
Abraham Lincoln, and more than 20 
other lawyers who were American 
Presidents. And just as important, in 
my view, are the contributions you 
and I make everyday when we ad- 
vance our great traditions of public 
service. Does anyone really believe 
that the voluntary contributions of 
26,897 lawyers go unnoticed by the 
thousands of Florida citizens who 
benefit? 

Of course, there are nearly 70,000 
members of The Florida Bar. Let’s all 
work on our image. 


TERRY RUSSELL 
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Executive Directions 


A Pause to Say “Thanks” 


special budget session in 

October. 

Another one in November. 

Add to that a slew of com- 
mittee meetings. 

A regular session that began 
about a week ago which features the 
most contentious issues lawmakers 
deal with—the decennial reappor- 
tionment and a budget that is still 
reeling from a drop in sales taxes 
and other revenues. 

Toss in on top of that a proposed 
constitutional amendment to over- 
haul the state’s main source of in- 
come, the sales tax, and you have 
the unenviable task facing the 160 
Floridians who serve in the state 
House and Senate. 

And, to make matters more diffi- 
cult, the members will handle 1,500 
to 2,000 bills in each chamber dur- 
ing the session. 

“Serving the dual roles of elected 
legislator and attorney at law has 
been a challenge that calls for tre- 
mendous sacrifice, but it has been 
an extraordinarily rewarding expe- 
rience in my life. I would challenge 
more members of The Florida Bar 
to apply their unique perspectives 
and experiences to advance good 
public policy and to enter into pub- 
lic service for our state,” said House 
Speaker Tom Feeney, R-Oviedo. 

These part-time public servants 
face the impossible duty of trying to 
please and appease a variety of in- 
terest groups and constituents, 
many of whom focus on a single is- 
sue while lawmakers must deal with 
the diversity of Florida’s $50 billion 
budget, 150,000 state employees, 
and more than 16 million residents. 

Anyone can find fault. The Bar it- 
self had concerns with proposals 
that were debated on the floor dur- 
ing the regular session. Many of 
those could have affected the inde- 
pendence of the judiciary, the effi- 


cient functioning of the courts, and 
even the structure of our state court 


system. 

But when the debate was done, 
little actually changed— perhaps an 
endorsement to the current opera- 
tions of the legal system. 

Another example in the second 
special session also demonstrated 
both confidence in the courts and the 
dedication of lawmakers. 

Faced with the necessity of cut- 
ting more than $1 billion from what 
most conceded was already a bare- 
bones budget, legislators had the 
classic no-win scenario: Wherever 
cuts were made, programs and 
people would be hurt. 

The courts were not exempt. 

But when the session was over, 
the courts had lost 1.3 percent of 
their budget for this year, and 2.3 
percent annualized—far less than 
most legislative and executive agen- 
cies. 

That was not a fluke. As Senate 
President John McKay said, “We 
had to make some cuts, but we know 
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how important a well-functioning 
court system is to the people of the 
State of Florida. Therefore, we 
wanted to minimize the cuts at the 
court level as much as possible... . 
Hopefully, we'll be able to continue 
to offer the same kind of protection 
during the regular session.” 

Sen. Anna Cowin, R-Leesburg, 
chair of the Senate Public Safety 
and Judiciary appropriations sub- 
committee said, “I like to think that 
we used a scalpel and everyone was 
working together. It was a difficult 
task, but made easy because every- 
one was focused on the same goal. 

“The courts should feel very little,” 
Cowin added. “As a matter of fact, 
we kept intact the raises for the 
state attorneys and public defend- 
ers, we maintained the 27 new 
judgeships online for January, we 
protected the trial courts, and we 
maintained the dependency courts 
and the guardian ad litem [pro- 
gram 

So as emotions heighten during 
the current debates, editorial pages 
editorialize, commentators pontifi- 
cate, and critics get picky, remem- 
ber: These are the Realtors, doctors, 
investors, educators—and 44 Bar 
members— who have taken literally 
hundreds of hours to grapple with 
the problems related to guiding 
Florida into the 21st Century. 

Be sure to take a few moments to 
look over the January 15th Bar 
News “Salute to Your Lawyer Leg- 
islators” to see which of your fellow 
attorneys are hard at work on the 
House and Senate floors. 

And maybe a short pause to say 
thanks to them and all our legisla- 
tors is in order before the criticisms 
are resumed. 


JOHN F. HARKNESS, JR. 
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Application Summary 
Procedure Agreement 


A Proposal to Expedite Litigation 


by Daniel Morman 


oo often, litigation can become mired in long, 

drawn-out proceedings, draining the finances 

of the litigants and the energies of their attor- 

neys. However, several statutes provide for the 
expedited consideration of disputes, or “summary proce- 
dure.” Summary procedure has the benefit of streamlin- 
ing litigation, resulting in a prompt resolution of the 
underlying dispute. It works well in areas where it has 
been used. Arguably, summary procedure is 
underutilized. Many cases lingering on the dockets could 
have been expeditiously resolved if summary procedure 
were applied. To expedite dispute resolution, it is sug- 
gested that new rules or statutes be adopted to allow 
parties who agree to use summary procedure in areas 
currently outside its scope. The task at hand is to con- 
sider a mechanism which accords litigants the benefits 
of summary procedure without violating the rights of 
defendants to properly defend their cases. This article 
examines the authority for proceeding summarily under 
one particular statute, F.S. §51.011, and proposes a ve- 
hicle for extending the benefits of summary procedure to 
all parties who contract to use such procedure to resolve 
disputes.’ 


The Summary Procedure Statute 

While most civil procedure is governed under rules, 
the underlying basis of authority for summary procedure 
in civil matters is statutory and is set forth in F.S. 
§51.011, entitled “Summary Procedure.” This statute, 
referred to as the “summary procedure statute,” contains 
a preamble and five subparts. A preliminary discussion 
of each subsection demonstrates its powerful impact. 
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The preamble addresses application of the summary 

procedure statute. It states as follows: 
The procedure in this section applies only to those actions speci- 
fied by statute or rule. Rules of procedure apply to this section 
except when this section or the statute or rule prescribing this 
section provides a different procedure. If there is a difference 
between the time period prescribed in a rule and in this sec- 
tion, this section governs. 

Two points can be gleaned from this preamble. First, 
the summary procedure statute only applies to actions 
specified by statute or rule. Second, while rules of proce- 
dure govern, they are superseded if in conflict with the 
provisions of the summary procedure statute.* 

Arguments that the statute is unconstitutional for the 
reason that it improperly supersedes rules of procedure 
adopted by the Florida Supreme Court have uniformly 
been rejected. The case of Crocker v. Diland Corpora- 
tion, 593 So. 2d 1096 (Fla. 5th DCA 1992), is on point. In 
Crocker, the defendant filed a motion to dismiss under 
Rule 1.140 in lieu of filing an answer. The plaintiff filed 
the complaint utilizing the procedure set forth in the sum- 
mary procedure statute. The court discussed an argu- 
ment made by the defendant that rules of procedure must 
take precedence over the summary procedure statute 
since rule-making authority lies within the exclusive 
domain of the Supreme Court. The argument was re- 
jected. Citing Gonzalez v. Badcock’s Home Furnishings 
Center, 343 So. 2d 7, 8 (Fla. 1977), the court in Crocker 
noted that the Supreme Court has indicated that if there 
is some aspect of a special statutory procedure it disap- 
proves, it will say so by rule, and unless it does so the 
special statutory procedures apply. Accordingly, the court 
rejected the defendant’s attempt to resolve the case by 
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motion. 593 So. 2d at 1098. See also 
Hayden v. Beese, 596 So. 2d 1207, 
1208 (Fla. 4th DCA 1992), holding 
that the summary procedure stat- 
ute is not unconstitutional for the 
reason that Fla. R. Civ. P. 1.010 pro- 
vides that summary procedure stat- 
utes only apply to the extent they 
are not in conflict with rules of civil 
procedure.* 

The case of Salvador v. Fennelly, 
593 So. 2d 1091 (Fla. 4th DCA 1992), 
provides further authority in sup- 
port of the summary procedure stat- 
ute from challenges on constitu- 
tional grounds. Salvadore addressed 
the Public Records Act, F.S. §119.01 
et seq. The petitioner sought by man- 
damus an order directing the trial 
court to hold an immediate hearing 
as specifically provided in 
§119.11(1). Citing language from 
Rule 1.010, the Salvadore court 
noted that unless statutory provi- 
sions governing court procedure are 
in direct conflict with a rule, the 
statutory provision remains in effect 
as a rule promulgated by the Florida 
Supreme Court. It concluded that 
there was no direct conflict between 
the statutory rule set forth in the 
Public Records Act and a rule pro- 
mulgated by the Supreme Court. Id. 
at 1093-94.° 

Rule 7.010(2) governing the scope 
of small claims rules probably pro- 
vides the strongest support. The rule 
states that “[ilf there is a difference 
between the time period prescribed 
by these rules and section 51.011, 
Florida Statutes, the statutory pro- 
vision shall govern.” Certainly, if the 
summary procedure statute was an 
unconstitutional encroachment 
upon the rule-making authority of 
the Supreme Court, the Supreme 
Court would not have expressly pro- 
vided for its application in a small 
claims rule. 

The first subsection of the sum- 
mary procedure statute addresses 
pleadings. It provides as follows: 
(1) Pleadings. Plaintiff's initial pleading 
shall contain the matters required by the 
statute or rule prescribing this section, 
or if none is so required, shall state a 
cause of action. All defenses of law or 
fact shall be contained in defendant’s 
answer which shall be filed within 5 days 


after service of process. If the answer 
incorporates a counterclaim, plaintiff 


shall include all defenses of law or fact 
in his or her answer to the counterclaim 
and shall serve it within 5 days after 
service of the counterclaim. No other 
pleadings are permitted. All defensive 
motions, including motions to quash, 
shall be heard by the court prior to trial. 


This subsection sets forth the expe- 
dited procedure of §51.011. 

In Berry v. Clement, 346 So. 2d 
105 (Fla. 2d DCA 1977), the court 
considered §51.011(1) in the context 
of computing the time for filing de- 
fensive pleadings. The court held 
that the provisions of Rules 1.010 
(regarding scope of rules) and 1.090 
(which addresses computation of 
time) control disputes governed by 
the summary procedure statute. The 
court noted that while the summary 
procedure statute does not prescribe 
the method for calculating the 
stated five-day period, Rule 1.090 
does. The cited rule states that “[iJn 
computing any period of time pre- 
scribed . . . by any applicable stat- 
ute ..., (w)hen the period of time 
prescribed . . . is less than seven 
days, intermediate Saturdays, Sun- 
days, and legal holidays shall be 
excluded in the computation.” Thus, 
the provisions of Rule 1.090 were 
held to apply.® 

A different issue arises when 
causes of action entitled to be heard 
under the summary procedure stat- 
ute are joined with others outside 
the scope of §51.011. For example, 
if a landlord chooses to make use of 
of the fast track provided in the sum- 
mary procedure statute for an evic- 
tion action, the landlord neverthe- 
less will be required to wait the full 
20-day period before entering a de- 
fault on a count for damages joined 
in the complaint. If the tenant were 
to file an answer 10 days after ser- 
vice of the summons, the pleading 
would be timely filed with respect 
to the damages count. However, the 
tenant could nevertheless be in de- 
fault on the eviction claim. See Stein 
v. Hubbs, 439 So. 2d 1005, 1006-07 
(Fla. 5th DCA 1983).’ 

The second subsection of the sum- 
mary procedure statute addresses 
discovery. It provides as follows: 


(2) Discovery. Depositions on oral exami- 
nation may be taken by any party at any 
time. Other discovery and admissions 
may be had only on order of court set- 
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ting the time for compliance. No discov- 
ery postpones the time for trial except 
for good cause shown or by stipulation 
of the parties. 


Fla. R. Civ. P. 1.290, regarding 
taking of depositions before action 
or pending appeal, does not appear 
to be in conflict with the summary 
procedure statute. However, Rule 
1.440 contains time frames which 
are in direct conflict with the provi- 
sions of the statute.’ When a con- 
flict arises, the procedure set forth 
in §51.011(2) controls. In other re- 
spects, this subsection of the sum- 
mary procedure statute appears to 
be in conflict with timetables set 
forth in most rules regarding discov- 
ery. Under the provisions of the pre- 
amble to the summary procedure 
statute, the statute controls.°® 

The third subsection of the stat- 

ute addresses juries. It provides as 
follows: 
(3) Jury. If a jury trial is authorized by 
law, any party may demand it in any 
pleading or by a separate paper served 
not later than 5 days after the action 
comes to issue. When a jury is in atten- 
dance at the close of pleading or the time 
of demand for jury trial, the action may 
be tried immediately; otherwise, the 
court shall order a special venire to be 
summoned immediately. If a special ve- 
nire be summoned, the party demand- 
ing the jury shall deposit sufficient 
money with the clerk to pay the jury fees 
which shall be taxed as costs if he or she 
prevails. 

This provision fails to address 
those situations when a jury trial is 
not requested by the parties. 

The cases arising under this sec- 
tion do not have a common theme. 
In Pitman v. Haselwood, 214 So. 2d 
43 (Fla. lst DCA 1968), the appel- 
late court considered the case of a 
trial court that ordered a jury trial 
despite the fact that neither party 
requested one. It was ruled that 
while in certain similar circum- 
stances the trial judge may use his 
discretion to order a jury trial, it 
would be an abuse of discretion to 
order a jury trial as a surprise to the 
parties on the day set for trial. Id. 
at 44. In Moffett v. MacArthur, 291 
So. 2d 134 (Fla. 4th DCA 1974), the 
court considered the requirement 
that the defendant deposit costs. It 
was noted that the provision of 
§51.011(3) relating to costs only ap- 
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plies if a special venire is to be sum- 
moned. Since a jury pool was avail- 
able, there was no requirement for 
a special venire, and thus no need 
for the defendant to deposit costs in 
order to have his case tried before a 
jury. Id. at 136. In Jacques v. 
Wellington Corp., 133 Fla. 819, 183 
So. 22 (1938), the Florida Supreme 
Court reversed a directed verdict 
ordered by a trial court in an evic- 
tion action—an action governed by 
summary procedure. The statute 
providing for summary procedure 
did not specifically authorize judges 
to direct verdicts. The Supreme 
Court held that a statute providing 
for summary procedure must be 
strictly construed and must be sub- 
stantially followed. None of these 
cases should have a significant im- 
pact upon causes of action governed 
by the summary procedure statute. 

By contrast to the preceding sub- 
sections of the summary procedure 
statute, the provisions of subsec- 
tions four and five relating to new 
trials and appeals are less signifi- 
cant in terms of their departure 
from the time frames set forth in the 
Florida Rules of Civil Procedure. 
The subsections provide as follows: 


(4) New Trial. Motion for new trial shall 
be filed and served within 5 days after 
verdict, if a jury trial was had, or after 
entry of judgment, if trial was by the 
court. A reserved motion for directed 
verdict shall be renewed within the pe- 
riod for moving for a new trial. 

(5) Appeal. Notice of appeal shall be 
filed and served within 30 days from the 
rendition of the judgment appealed from. 


Subsection four modifies Rule 
1.530(b) by reducing the time to file 
a motion for a new trial from 10 days 
in the case of a jury trial to five days. 
Subsection (5) is in accordance with 
the provisions of Rule 9.110(b) of the 
Florida Rules of Appellate Proce- 
dure which require the filing of a 
notice of appeal within 30 days of 
rendition of the order to be reviewed. 


Application of the 
Summary Procedure Statute 
The summary procedure provided 
in FS. §51.011 is expressly called 
for in various statutes which govern 
two types of situations. The first re- 
lates to disputes among primarily 
private litigants and involves, either 


directly or peripherally, specific 
types of property rights. The rem- 
edies available under the statutes 
relating to property rights are var- 
ied and include eviction, monetary 
damages, determination of right of 
possession, foreclosure of a lien, and 
certain types of equitable actions 
against condominium and coopera- 
tive associations. Summary proce- 
dure is also available to certain 
regulatory bodies. It is authorized 
for matters relating to investiga- 
tions, subpoena enforcement, and 
discipline of regulated professionals. 
The area most frequently associ- 
ated with the summary procedure 
statute is that of landlord-tenant 
law. In fact, there are two landlord- 
tenant statutes which call for appli- 
cation of the summary procedure 
statute. Both apply in the cases of 
residential landlord-tenant eviction 
actions. Section 83.21, regarding 
removal of residential tenants, pro- 
vides thai: 
The landlord, the landlord’s attorney or 
agent, applying for the removal of any 
tenant, shall file a complaint stating the 
facts which authorize the removal of the 
tenant, and describing the premises in 
the proper court of the county where the 
premises are situated and is entitled to 


the summary procedure provided in 
§51.011. 


A similar statute regarding re- 
moval of holdover residential ten- 
ants is codified in §83.59 and again 
provides that the landlord is entitled 
to the summary procedure in 
§51.011. It further provides that the 
court shall “advance the cause on 
the calendar.” F.S. §83.59(2). In both 
instances, the summary procedure 
relates only to the eviction action, 
and not an action for damages at- 
tributable to unpaid rent.'° Section 
723.061 is consistent with the pro- 
visions of F.S. Ch. 83. It provides 
that mobile home park owners are 
entitled to summary procedure 
when applying for the removal of a 
mobile home owner or a mobile 
home. 

Similarly, F.S. Ch. 82, regarding 
forcible entry and unlawful de- 
tainer, confers remedies under the 
summary procedure statute for ag- 
grieved parties entitled to posses- 
sion of property. Section 82.03 spe- 
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cifically creates a remedy for a pos- 
sessor of property who is dispos- 
sessed by one or more persons 
wrongfully in possession of the prop- 
erty by unlawful entry or forcible 
entry. Section 82.04 gives a dispos- 
sessed party the right to use sum- 
mary procedure while exercising 
this remedy. The statute states as 
follows: 


(1) If any person enters or has entered 
in a peaceable manner into any lands or 
tenements when the entry is lawful and 
after the expiration of the person’s right 
continues to hold them against the con- 
sent of the party entitled to possession, 
the party so entitled to possession is 
entitled to the summary procedure un- 
der §51.011, at any time within 3 years 
after the possession has been withheld 
from the party against his or her con- 
sent. 

(2) This section shall not apply with 
regard to residential tenancies. 


The remedies created in Ch. 82 
are for monetary damages and right 
of possession." 

A particularly important entitle- 
ment to the use of summary proce- 
dure is set forth in §85.011, Enforce- 
ment by Persons in Privity with the 
Owner. Section 85.011 governs en- 
forcement of “(alll liens on real or 
personal property provided for by 
part I or part II of chapter 713.”” 
The use of summary procedure is ac- 
corded specifically to laborers claim- 
ing a lien on a tenant’s personal 
property located on the premises for 
labor performed on the property and 
to landlords claiming a lien for ac- 
crued rent due under §713.691. The 
relevant provisions of §85.011 state 
as follows: 


(5) Summary action. 

(a) By a person claiming a lien for labor 
performed, or claiming a landlord’s lien 
under §713.691, filing in the court hav- 
ing jurisdiction of the amount of the lien 
claimed, a complaint describing the 
property on which a lien is claimed and 
stating the facts which authorize or cre- 
ate the lien. Such person is entitled to 
the summary procedure under §51.011. 
(b) If the issues are found for plaintiff, 
judgment shall be entered for the 
amount found to be due him or her with 
15 percent attorneys’ fee and costs. The 
judgment is a prior lien on the property 
described in the petition over all other 
liens accruing or that may be filed sub- 
sequent to the day the lien for such la- 
bor performed or unpaid rent accrued, 
but if such issues are found for defen- 
dant, judgment shall be entered dismiss- 
ing the action. 


While the statute does not clearly 
state the nature of the cause on 
which the plaintiff is entitled to 
summary procedure, the case law 
indicates that the action is one of 
foreclosure of a lien. In Bybee v. 
Stearn, 95 So. 2d 529 (Fla. 1957), 
the court considered an action by a 
plumbing subcontractor to foreclose 
a mechanics’ lien against property 
owned by the defendant. The court 
held that summary procedure!’ was 
available for enforcement of a me- 
chanics’ lien. However, as to the /i- 
ability of the owner, privity required 
that the prime contractor be joined 
as an indispensable party. Jd. at 
530-01. 

The summary procedure statute 
also applies to certain actions in- 
volving condominium associations. 
For example, §718.116(8) requires 
condominium associations, within 
15 days of a request for the same, to 
provide a certificate to a unit owner, 
purchaser, or mortgagee which 


states all assessments and other 
moneys owed to the association by 
the unit owner with respect to the 
condominium parcel. If the condo- 
minium association fails to comply 
with this statute, the aggrieved 
party can commence an action un- 
der the summary procedure statute 
to compel compliance. In addition, 
§718.302 relates to contracts for the 
operation, maintenance, or manage- 
ment of condominium associations, 
and the ability of the unit owners to 
cancel the same and provides that 
actions (ostensibly by unit owners 
against developers) to compel com- 
pliance with either §718.301" or 
§718.302 may be brought utilizing 
the summary procedure set forth in 
§51.011. Sections 719.301 and 
719.302, governing cooperatives, con- 
tain language which effectively mir- 
rors those relating to condominiums. 

The summary procedure statute 
has also been enacted to effectuate 
prompt investigations and disciplin- 


ary actions by governmental and 
quasi-governmental bodies against 
numerous classes of regulated pro- 
fessionals, as well as matters con- 
cerning trade and commerce, finan- 
cial institutions, and unclaimed 
property. For example, summary 
procedure is available to regulators 
to compel physical examinations of 
medical professionals suspected of 
being unable to practice by reason 
of abuse of alcohol, narcotics, or 
other drugs." It is also available for 
investigators to enforce subpoenas 
issued during the investigative pro- 
cess. Various laws governing finan- 
cial investigations also contain pro- 
visions authorizing use of summary 
procedure to enforce subpoenas." 


Proposal for Expanding 
Application of the Statute 
The body of law contains numer- 
ous situations where the importance 
of expediting litigation is empha- 
sized. Indeed, Rule 4-3.2 of the Rules 
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Regulating The Florida Bar pro- 
vides that “a lawyer shall make rea- 
sonable efforts to expedite litigation 
consistent with the interests of the 
client.” The comment to this rule 
continues by stating that “delay 
should not be indulged merely for 
the convenience of the advocates or 
for the purpose of frustrating an 
opposing party’s attempt to obtain 
rightful redress or repose.” The com- 
ment concludes by stating that “re- 
alizing financial or other benefit 
from otherwise improper delay in 
litigation is not a legitimate inter- 
est of the client.” 

In 1995, the Florida Supreme 
Court recognized the need to expe- 
dite the family law litigation pro- 
cess and modified Florida Family 
Law Rule 12.490 which required a 
general master to take evidence in 
writing. The rule was modified to 
allow the master to take evidence 
electronically. See In re Family Law 
Rules of Procedure, 663 So. 2d 1049, 
1051-52 (Fla. 1995), where it was 
noted that by allowing the master 
to take evidence electronically and 
eliminating the requirement to 
take evidence in writing, the fam- 
ily law litigation process would be 
expedited. In Ideal Rock Products 
Co. v. Henry’s Drive-In of Florida, 
152 So. 2d 791, 792 (Fla. 3d DCA 
1963), the Third District noted the 
importance of conducting litigation 
in an expeditious manner, stating 
that “the rules of court should be 
administered for an expeditious 
disposal of litigation in the inter- 
est of justice.” 

As so eloquently stated by Judge 
Pierce in Enix v. Diamond T. Sales 
& Service Co., 188 So. 2d 48, 54 (Fla. 
2d DCA 1966), “we have passed out 
of the horse and buggy era of proce- 
dure and have progressed well into 
the streamlined processes of the die- 
sel age, but we have not yet gotten 
completely off terra firma into the 
supersonic mode of practice.”'* Per- 
haps in these days of the Internet, 
e-commerce, and cloning, the time 
has come to enter such a mode of 
practice. 

The summary procedure statute 
is an example of a legislative enact- 
ment designed to expedite litigation. 


Additional examples include F.S. 
Ch. 682, the Florida Arbitration 
Code, as well as rules 1.700 through 
1.830 of the Florida Rules of Civil 
Procedure relating to mediation and 
arbitration. If parties are able to 
agree to have their disputes resolved 
through mediation or arbitration, 
why not give them the right to elect 
application of the summary proce- 
dure set forth in FS. §51.011 when 
they so choose? 

As noted previously, the preamble 
to the summary procedure statute 
states that the summary procedure 
set forth in the statute “applies only 
to those actions specified by statute 
or rule.” In the spirit of streamlin- 
ing the legal process, the Supreme 
Court may wish to consider expand- 
ing application of the summary pro- 
cedure statute to those instances 
where the parties provide for such 
procedure by agreement before liti- 
gation. This can be done by adopt- 
ing a rule which allows for its ap- 
plication if all parties so agree prior 
to initiation of litigation. In the al- 
ternative, the summary procedure 
statute itself could be amended, or 
a separate statute could be enacted, 
so that a plaintiff could be entitled 
to the summary procedure of 
§51.011 if the parties agreed to its 
application in the event of a dispute 
which results in litigation. Certainly 
if rules regulating the conduct of at- 
torneys compel conducting litigation 
in an expeditious manner, clients 
should be able to elect application 
of expedited procedure as well. 

Keeping in mind the need to avoid 
potential abuse of summary proce- 
dure which could create results 
which are unfair, it is suggested that 
certain safeguards be provided in the 
nature of exceptions. First, the use 
of summary procedure should not be 
extended to resolve disputes in con- 
sumer transactions. Such an exten- 
sion could lead to overreaching by 
those with an unfair advantage in 
bargaining power. Second, it is sug- 
gested that summary procedure 
must be made mutually available to 
parties to a contract. If one party 
were able to invoke a clause allow- 
ing for the use of summary procedure 
and another party was contractually 
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foreclosed from doing so, this would 
be patently unfair and lead to poten- 
tial abuse. Third, when one party to 
a transaction is represented by coun- 
sel during the contract negotiations 
and another party is not, it is sug- 
gested that an exception be carved 
out due to the unequal bargaining 
power of the represented party. 
Fourth, any use of summary proce- 
dure pursuant to stipulation in a con- 
tract should be expressly conditioned 
upon the agreement of all necessary 
and indispensable parties to the dis- 
pute. Absent such a provision, prob- 
lems could arise in that some par- 
ties to the dispute would be bound 
by an agreement to use summary 
procedure, while other parties would 
not. Fifth, it is suggested that the 
court be granted authority to avoid 
use of summary procedure upon a 
showing by clear and convincing evi- 
dence of the aggrieved defendant 
that its use is inappropriate or oth- 
erwise unfair. In particular, if a de- 
fendant could show that there are 
complex factual issues which require 
additional time for development, 
such a showing should suffice to al- 
low a court to opt out of application 
of summary procedure. 

Extension of application of the 
summary procedure statute would in 
fact serve to streamline the litigation 
process by providing for prompt reso- 
lution of disputes. By extending ap- 
plication of the summary procedure 
set forth in FS. §51.011 to parties 
who agree to the same, the Supreme 
Court (or the legislature) will serve 
the judicial system well by saving 
time and money for both the court 
and the litigants. Perhaps this will 
bring us into the expeditious mode 
of practice contemplated by Judge 
Pierce. 


' This article will focus upon the pro- 
visions and application of FLa. Svar. 
§51.011, which is entitled “Summary 
Procedure.” There is another Florida 
statute, i.e., §747.051, which is also en- 
titled “Summary Procedure.” Section 
747.051 is narrow in scope and is lim- 
ited to isolated situations relating to 
transfer of property, by the wife or next 
of kin of an absentee, which is worth less 
than $5,000. In addition to the statutory 
authority for summary procedure, there 
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are other instances where summary pro- 
cedure applies as well (e.g., in criminal 
contempt proceedings and certain mat- 
ters relating to administrative proceed- 
ings). Also, procedural rules governing 
small claims used to be entitled “Rules 
of Summary Procedure.” This article 
only addresses cases governed by 
§51.011. 

? Under Florida’s constitution, the 
power to adopt rules is vested in the 
Supreme Court. See Fia. Const. art. V, 
§2. The summary procedure statute is 
nevertheless a legislative enactment 
which, in certain instances, overrides 
procedural rules adopted by the Florida 
Supreme Court. 

3 But see Fa. R. Civ. P. 1.010. 

4 Also, in Lane v. Brith, 313 So. 2d 91, 
92 (Fla. 4th D.C.A. 1975), the court 
ruled that the cited provisions of Rule 
1.010 and §51.011 are consistent, and 
that the summary procedure of §51.011 
is in fact authorized under the Rules of 
Civil Procedure. 

> The courts are not always consistent. 
Cf. Military Park Fire Control Dist. v. 
DeMarois, 407 So. 2d 1020 (Fla. 4th 
D.C.A. 1981), which held that a statute 
creating the right to an “expeditious” 
hearing on appeal is an unconstitutional 
invasion of the Supreme Court’s proce- 
dural rule-making powers. 

6 See also Moffett v. MacArthur, 291 
So. 2d 134 (Fla. Ist D.C.A. 1974). 

? Notwithstanding the differences be- 
tween the eviction and liability claims, 
the court ruled that it was not necessary 
to serve the tenant with both a five-day 
and 20-day summons. A single five-day 
summons was sufficient. See Stein, 439 
So. 2d at 1007. 

® Rule 1.290 allows, under certain cir- 
cumstances, depositions to be taken out- 
side the usua! time frame as dictated by 
the course of the litigation. Rule 1.440 
contains time frames for setting an ac- 
tion for trial which clearly exceed those 
as set forth in the summary procedure 
statute. 

® But see Fria. R. Civ. P. 1.010 and 
Berry v. Clement, 346 So. 2d 105 (Fla. 
2d D.C.A. 1977), and the discussion re- 
lating to conflicts between the rules and 
statutes. 

‘0 However, see Stein v. Hubbs, which 
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allows a single five-day summons to be 
used for a complaint containing both 
an eviction action and an action for 
damages. 

See Star. §82.05(1999) (stating 
that no question of title, but only right 
of possession and damages are involved 
in the action); see also FLA. Stat. §82.071 
(1999) (relating to evidence of damage 
at trial). 

Part I of Ch. Fua.. Svar. 
§§713.001-—713.37, covers construction 
liens. Part II of Ch. 713, Fra. Start. 
§$713.50-713.79, covers miscellaneous 
liens. The summary procedure statute 
is limited in its application and does not 
apply to all types of liens set forth in 
Parts I and II of Ch. 713. 

'S As set forth in a statute preceding the 
summary procedure statute. 

‘4 The term “privity” as used in the lien 
statute was defined in Foley Lumber Co. 
v. Koester, 61 So. 2d 634, 639 (Fla. 1952), 
as implying special knowledge showing 
active consent or concurrence on the part 
of the owner. 

5 Section 718.301 governs transfer of 
association control from the developer to 
the unit owners under several different 
scenarios relating to the number of units 
sold and the passage of time. 

‘6 The list includes Florida statutes gov- 


erning regulation of acupuncture 
(§457.109), osteopaths (§459.015), chiro- 
practors (§460.413), nurses (§464.018), 
dental professionals (§466.028), nursing 
home administrators (§468.1755), veteri- 
narians (§474.214), clinical laboratory 
personnel (§483.825), physical thera- 
pists (§486.125), and psychologists and 
counselors (§§490.009 and 491.009). 

‘7 The relevant Florida statutes address 
investigations. Fia. Star. §17.05 makes 
the summary procedure statute appli- 
cable to actions to enforce subpoenas 
served by the comptroller. The procedure 
set forth in §51.011 is also available for 
investigations relating to mortgage 
brokering and lending (§494.011), solici- 
tation of funds (§496.419), funeral and 
cemetery services (§497.123), securities 
transactions (§517.201), retail install- 
ment sales (§520.954), money transmit- 
ters (§560.109), financial institutions 
(§655.032), usury lending (§687.144), 
and unclaimed property (§717.1301). 

'S The trial judge in Enix took the ex- 
traordinary step of granting summary 
judgment in favor of the plaintiff despite 
the fact that no motion was filed. The 
Second Circuit reversed the lower court 
ruling granting summary judgment on 
the merits, not on procedure used by the 
trial judge. 
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Florida Should Adopt 
The Celotex Standard 
for Summary Judgments 


by Thomas Logue and Javier Alberto Soto 


n a series of opinions issued in 1986 known as the 
Celotex trilogy, the U.S. Supreme Court modern- 
ized the standard for reviewing motions for sum- 
mary judgment in federal court. Although not 
bound by such federal procedural law, over 35 states have 
followed the Supreme Court’s example because, in the 
words of the Supreme Court of Massachusetts, “we think 
it makes eminent good sense to do so.”' In contrast, the 
Florida Supreme Court has not seriously examined its 
summary judgment standard since deciding the leading 
cases of Holl v. Talcott, 191 So. 2d 40 (1966), and 
Visingardi v. Tirone, 193 So. 2d 601 (Fla. 1967), at the 
beginning of the litigation boom in the late 1960s. 
Florida should join the list of jurisdictions that have 
updated their standard by recognizing the fundamental 
correlation between a motion for directed verdict and a 
motion for summary judgment. Although occurring at dif- 
ferent procedural points in a lawsuit, these motions serve 
the same purpose: to test whether a genuine issue of ma- 
terial fact exists that must be resolved by the finder of 
fact. When there has been sufficient time for discovery, 
the standard for summary judgment, like the standard 
for a directed verdict, should take into account the evi- 
dentiary burdens that a party must carry at trial. Un- 
less it does so, a motion for summary judgment simply 
cannot serve its intended purpose to accurately deter- 
mine whether a genuine issue of material fact exists to 
be tried. 
This article will examine the Florida and federal stan- 
dards, discuss problems with Florida’s standard, and 
conclude that Florida should adopt the federal interpre- 
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tation by judicial decision without the necessity or delay 
of a formal amendment to the rule. 


Florida’s Holl and Visingardi Cases 

Florida’s rule of summary judgment is modeled after 
the corresponding federal rule. In applying the rule, how- 
ever, Florida’s courts developed two conflicting schools 
of thought concerning summary judgment. One school of 
thought views summary judgments unfavorably “as nec- 
essarily in derogation of the constitutionally protected 
right to trial” and restricts the scope of summary judg- 
ment by rejecting any substantive comparison between 
a directed verdict and summary judgment.’ In contrast, 
recognizing the essential similarity between summary 
judgments and directed verdicts, an opposing school 
views summary judgments favorably “as a means of ex- 
pediting the disposition of baseless litigation.”* 

Initially, it appeared the school of thought that viewed 
summary judgment more favorably would prevail. In 1959, 
in Food Fair Stores of Florida v. Patty, 109 So. 2d 5 (Fla. 
1959), the Florida Supreme Court upheld a summary judg- 
ment in a case arising from a slip and fall at a grocery store. 
The defendant moved for summary judgment after the 
plaintiff testified at deposition that she did not know how 
long the substance that caused her fall had been on the 
floor. The court of appeal had reversed the grant of a sum- 
mary judgment citing to the principle that the party mov- 
ing for summary judgment must carry the burden of over- 
coming the allegation of negligence “by tendering some proof 
explaining the condition.” In reversing the court of appeal, 
the Florida Supreme Court rejected this restrictive view. 
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Similarly, in the 1965 decision of 
Harvey Building v. Haley, 175 So. 
2d 780 (Fla. 1965), the Florida Su- 
preme Court held that a defendant 
in a slip and fall case was entitled 
to summary judgment based upon 
the plaintiffs deposition in which 
she testified that she fell on a slick 
floor but did not know why or how 
long the floor was slippery. “If the 
moving party presents evidence to 
support the claimed nonexistence of 
a material issue,” the court ex- 
plained, “he will be entitled to a 
summary judgment unless the op- 
posing party comes forward with 
some evidence which will change the 
result—that is, evidence sufficient 
to generate an issue on a material 
fact.” In doing so, the movant “does 
not initially carry the burden of ex- 
hausting the evidence pro and con, 
or even examining all of this 
opponent’s witnesses.” The court 
explicitly recognized that a motion 
for summary judgment “has most of 
the attributes of a directed verdict 
motion” and held that “the summary 
judgment motion may be catego- 


rized as a ‘pre-trial motion for a di- 


9995, 


rected verdict. 

The next year, however, the 
Florida Supreme Court reversed 
course. The two leading summary 
judgment cases in Florida, Holl and 
Visingardi, set forth a circumscribed 
version of summary judgment. In 
Holl, a woman entered a hospital to 
undergo surgery for a urinary tract 
infection and left “reduced to [a] veg- 
etable state.” In Visingardi, a 26- 
year-old mother of three died in a 
hospital the morning after routine 
surgery.’ In both cases, the Florida 
Supreme Court held that the trial 
judges erred in granting summary 
judgment for the defendant doctors 
and hospitals. 

In reaching these unremarkable 
results, the court announced a re- 
markably restrictive view of sum- 
mary judgment. In Holl, the defen- 
dant doctors moved for summary 
judgment based on affidavits that 
their surgery and post-operative 
care conformed to accepted medical 
standards. The Supreme Court, 
however, held that such affidavits 
did not meet the movants’ burden 


because they failed “to explain what 
did cause Mrs. Holl to be reduced to 
the vegetable state so as to remove 
all doubt that the result was caused 
by their negligence as claimed the 
petitioners.”* Thus, the affidavits 
“do not in themselves demonstrate 
conclusively that the respondent 
[doctors] were not guilty of malprac- 
tice so as to justify a determination 
that as a matter of law there was no 
material fact necessary to be tried.”® 
In other words, a defendant in a tort 
case moving for summary judgment 
had the burden of providing an ex- 
planation of the accident that dis- 
proved his or her negligence, a bur- 
den the court had rejected in Food 
Fair and Harvey. “This conclusive 
showing,” the court explained, “is 
justified because the summary judg- 
ment procedure is necessarily in 
derogation of the constitutionally 
protected right to trial.”'° 

In Visingardi, the court held that 
summary judgment is appropriate 
only where “the record affirmatively 
showed that the plaintiff could not 
possibly prove her case, and not be- 
cause she had simply failed to come 
forward with evidence doing so.”!! 
Visingardi specifically rejected the 
argument that a party’s burden on 
summary judgment reflected a 
party’s burden at trial.’ Although 
factually distinguishing it, the court 
also repudiated Food Fair to the ex- 
tent it lessened restrictions on sum- 
mary judgment.* 

Following Visingardi, Florida 
courts repeatedly declined to recog- 
nize the fundamental similarity be- 
tween a motion for directed verdict 
and a motion for summary judg- 
ment. In particuiar, they refused to 
apply to a party at the summary 
judgment stage of the proceedings 
the evidentiary burden that the 
party must carry at the directed ver- 
dict and trial stages.'* Instead, the 
movant has the burden of proving 
that no genuine issue of material 
fact exists regarding all issues, in- 
cluding those that the nonmovant 
must prove at trial. Moreover, the 
movant must prove this “irrefut- 
ably.”'° Cases have gone so far as to 
declare that summary judgment is 
improper “[ilf the record reflects the 


22 THE FLORIDA BAR JOURNAL/FEBRUARY 2002 


existence of any genuine issue of 
material fact or the possibility of any 
issue, or if the record raises even the 
slightest doubt than an issue might 
exist.”!° 


Problems with Florida’s 
Restrictive Standard 

As stated by a dissenting judge 
whose views on summary judgment 
were later adopted by the U.S. Su- 
preme Court, “[t]here is no point in 
sending a case to trial only to have 
the judge direct a verdict.”'’ This 
point would appear to be self-evi- 
dent. Without any compensating 
benefit, such an action wastes lim- 
ited judicial resources and increases 
the costs and duration of litigation. 
But Florida’s current standard of- 
ten compels this inefficient result. 
The court of appeal in Sylvester v. 
City of Delray Beach, 486 So. 2d 607 
(Fla. lst DCA 1986), for example, 
unapologetically upheld the grant of 
a directed verdict based upon the 
same facts on which it previously 
reversed the grant of a summary 
judgment. 

Florida’s courts recognize that the 
restrictive standard burdens the 
parties and the courts with unnec- 
essary expense and delay which 
could be avoided by simply requir- 
ing the nonmoving party to come 
forward with its proof establishing 
a genuine issue of fact concerning 
those issues for which it will bear 
the burden of proof at trial. In Graff 
v. McNeil, 322 So. 2d 40 (Fla. 1st 
DCA 1975), for example, the plain- 
tiff in a car accident case had the 
burden of proving at trial that his 
injuries were of a permanent nature. 
In response to interrogatories, how- 
ever, he stated that his injuries had 
been treated only with aspirin and 
that no doctor had been consulted 
who could testify that the injury was 
permanent. The trial court granted 
the defendant’s motion for summary 
judgment, but the court of appeal 
reversed on the basis that the mo- 
vant had not met its initial burden 
of proving a negative. 

While it dutifully applied 
Florida’s restrictive standard, the 
court of appeal could not refrain 
from voicing its frustration. “[M]uch 
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time and expense,” the majority 
opinion noted, “would have been 
saved and this appeal (which has 
been carefully briefed and argued) 
would have been rendered unneces- 
sary had appellant followed the 
simple expediency of filing an affi- 
davit in support of his claim of per- 


manent injuries.”'* In other words, 
limited judicial resources would 
have been conserved and the liti- 
gants saved time and money if only 
the plaintiff had come forward with 
its proof showing a genuine issue of 
fact regarding permanency of the 
injury, a burden he would have to 
carry at trial in any event. As the 
dissent explained, “it does not seem 
to me too great a burden for [the 
plaintiff] . . . to have recited those 
facts [upon which he relied to prove 
permanency] in an affidavit oppos- 
ing the motion for summary judg- 
ment.”!° 

A recurring problem in this regard 
is Holl’s suggestion that the moving 
party bears some burden to disprove 
the nonmovant’s theory of the case 
in order to eliminate any issue of 
fact. In Suggs v. Allen, 563 So. 2d 
1132 (Fla. lst DCA 1990), for ex- 
ample, it was reversible error to 
grant summary judgment to the de- 
fendant where an elderly babysitter 
sued for injuries that resulted when 
she fell while alone in a house with 
an infant. No witnesses saw the ac- 
cident, and the plaintiff testified at 
deposition that she did not know 
what caused her to fall and could not 
remember the accident, although 
she had been told that a rug was 
wadded up under her when atten- 
dants arrived at the scene. The sum- 
mary judgment record was devoid of 
any evidence supporting the allega- 
tion in the complaint that the floor 
was newly waxed. 

The court of appeal held that the 
defendant was not entitled to sum- 
mary judgment in these circum- 
stances because the movant’s “bur- 
den is satisfied only where the 
movant clearly establishes what the 
true factual picture is, and thereby 
removes any serious doubt as to the 
existence of any genuine issue of 
material fact.””? The court did not 
address the problem that, unless 
additional facts were forthcoming, 
a full-blown trial would fail to shed 
any additional light on “the true fac- 
tual picture.” Instead, it sent the 
matter to trial even though the 
record could not support a jury ver- 
dict for the plaintiff. 
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The Celotex Trilogy 

To address similar problems and 
to resolve a growing dispute in the 
federal courts regarding whether 
the scope of summary judgments in 
federal court should be broadened 
or constricted, the U.S. Supreme 
Court in 1986 decided Celotex Corp. 
v. Catrett, 477 U.S. 317 (1986). The 
competing schools of thought in this 
regard are well summarized in the 
majority and dissenting opinions in 
the lower appellate court case.”' In 
Celotex, the highest court in the land 
weighed in on the side that viewed 
summary judgments favorably. 
“Summary judgment,” the Court 
ruled, “is properly regarded not as 
a disfavored procedural shortcut, 
but rather as an integral part of the 
Federal Rules as a whole, which are 
designed ‘to secure the just, speedy 
and inexpensive determination of 
every action.” 

In Celotex, a widow sued over the 
death of her husband allegedly 
caused by exposure to asbestos. One 
year after the suit was filed, the de- 
fendant Celotex Corporation moved 
for summary judgment. Celotex 
based its motion on the fact that the 
widow, when requested in discovery, 
failed to identify any evidence that 
the deceased had ever been exposed 
to Celotex’s products. The district 
court granted summary judgment, 
but the circuit court of appeal re- 
versed holding that Celotex had 
failed to meet its initial burden as 
movant. 

The Supreme Court determined 
that Celotex had in fact met its ini- 
tial burden and reversed the court 
of appeal. Firmly holding that the 
standard for a summary judgment 
mirrors the standard for a directed 
verdict, the Supreme Court stated: 
In our view, the plain language of Rule 
56(c) mandates the entry of summary 
judgment, after adequate time for dis- 
covery and upon motion, against a party 
who fails to make a showing sufficient 
to establish the existence of an element 
essential to that party’s case, and on 
which that party will bear the burden of 
proof at trial. In such a situation, there 
can be no genuine issue as to any mate- 
rial fact, since a complete failure of proof 
concerning an essential element of the 


nonmoving party’s case necessarily ren- 
ders all other facts immaterial.”* 
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Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, another case in the 
trilogy, involved a libel suit against 
a journalist. Applying the eviden- 
tiary standard at trial, the Supreme 
Court held that the plaintiff, in re- 
sponding to the defendant 
journalist’s motion for summary 
judgment, was required to demon- 
strate it could meet its burden at 
trial of proving actual malice by 
clear and convincing evidence. 
“(T]he inquiry involved in a ruling 
on a motion for summary judgment 
or for a directed verdict,” the Court 
held, “necessarily implicates the 
substantive evidentiary standard of 
proof that would apply at the trial 
on the merits.” “It makes no sense 
to say that a jury could reasonably 
find for either party,” the Court ex- 
plained, “without some benchmark 
as to what standards govern its de- 
liberations and within what bound- 
aries its ultimate decision must fall, 
and these standards and boundaries 
are in fact provided by the appli- 


cable evidentiary standards.””° 
Similarly, in Matsushita Electric 
Industrial Co. v. Zenith Radio Corp., 
475 U.S. 574 (1986), the Supreme 
Court held that the court reviewing 
a summary judgment motion was 
required to weigh the evidence—to 
the limited extent necessary to de- 
termine if the inferences relied upon 
by the nonmoving party were plau- 
sible in the context of the litigation. 
To date, the Florida appellate 
courts have rebuffed suggestions 
that they adopt the federal Celotex 
standard. The First District Court 
of Appeal, for example, rejected an 
argument that “turned upon the 
federal summary judgment stan- 
dard, ... a standard that has not 
been adopted by the Florida Su- 
preme Similarly, the 
Third District Court of Appeal ruled 
that, “although the judgment before 
us was plainly erroneous under any 
standard, including Celotex, it 
should be emphasized that, to the 
extent that they tend to loosen the 


restrictions on the use of summary 
judgment, these [federal] cases . . . 
do not represent the law of Florida 
on the issue.””’ “Our law,” explained 
the Third District, “continues to be 
that expressed in Holl, 191 So. 2d 
at 40; Visingardi, 193 So. 2d 601 , 
and the numberless cases which fol- 
low them.” 


Florida’s Rationale Rebutted 

The rationale for Florida’s refusal 
to use the directed verdict standard 
in reviewing summary judgments is 
that “[a]lthough a court’s actions on 
both a motion for summary judg- 
ment and a motion for a directed 
verdict entail deciding whether the 
movant is entitled to a judgment as 
a matter of law, the postures at the 
times of the two motions are dif- 
ferent, and the considerations are 
different.””° 

It is, of course, true that a sum- 
mary judgment occurs before trial 
while a directed verdict occurs dur- 
ing trial. This difference in timing, 
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however, supports a different stan- 
dard only if the evidence available 
to the parties differed at the pretrial 
and trial stages. For example, the 
standard for summary judgments 
should be more restrictive if, at the 
time the motion for summary judg- 
ment is heard, a party has not had 
sufficient opportunity to take discov- 
ery, investigate its case, or other- 
wise marshal its evidence. 

The Celotex standard, however, is 
premised on the fact that summary 
judgment is considered only “after 
adequate time for discovery.”*° Both 
the Florida and federal rules allow 
a party to respond to an opponent’s 
summary judgment motion by filing 
an affidavit that the discovery or 
affidavits needed to contest the mo- 
tion are unavailable, at which point 
the court may deny the summary 
judgment or continue it to allow the 
discovery to be obtained.*’ Accord- 
ingly, since summary judgment oc- 
curs only after the parties have had 
an adequate opportunity to complete 
their discovery, the parties have ac- 
cess at the summary judgment stage 
to the same evidence that they will 
present at trial. In this situation, 
there is no reason to ignore the par- 
ties’ respective substantive burdens 
of proof at trial when reviewing a sum- 
mary judgment motion. 

In ruling on a motion for a di- 
rected verdict, a court is obviously 
required to consider the substantive 
burden of proof that the parties 
must carry at the trial. Otherwise, 
the court could not accurately deter- 
mine if an issue of fact existed to be 
submitted to the fact-finder. When 
reviewing a motion for directed ver- 
dict in a negligence case, for ex- 
ample, a court does not waste time 
or effort deciding if the defendant 
can disprove causation because the 
defendant has no such burden. In- 
stead, since the plaintiff carries the 
burden of proving causation at trial, 
the inquiry focuses directly on 
whether the evidence in the record 
is sufficient for a jury to find that 
causation exists, not on the irrel- 
evant issue of whether the defendant 
can disprove causation. 

There is no reason why the same 
should not hold true for summary 


judgment. The substantive eviden- 
tiary burden of proof that the respec- 
tive parties must meet at trial is the 
only touchstone that accurately 
measures whether a genuine issue 
of material fact exists to be tried. To 
use a more restrictive standard in 
reviewing a summary judgment vir- 
tually ensures that the review will 
not accurately detect the absence of 
such an issue. A restrictive stan- 
dard, like Florida’s, serves only to 
skew the analysis in a manner that 
unnecessarily prolongs litigation, 
increases costs, and wastes limited 
judicial resources in derogation of 
Rule 1.010 which instructs that the 
Florida Rules of Civil Procedure 
should be “construed to secure the 
just, speedy, and inexpensive deter- 
mination of every action.” 

Part of the analytical problem re- 
flected in Florida’s summary judg- 
ment standard may arise from the 
fact that the standard is so often dis- 
cussed in the context of torts. In gen- 
eral, as the Florida cases emphasize, 
summary judgments should be en- 
tered sparingly in negligence cases. 
But the normal rationale to explain 
this rule—that summary judgments 
are in derogation of the constitu- 
tional right to a jury trial—is overly 
broad. Used properly, the summary 
judgment procedure protects the 
right to jury trial by reserving it for 
only those cases where a question of 
fact exists for the jury to decide. 

A more narrow and accurate ra- 
tionale is simply that the core is- 
sue in a negligence case is whether 
the defendant’s conduct violated 
the applicable standard of care. 
This issue is predominately one of 
ultimate fact that normally can be 
resolved only by the finder of fact 
because it turns on an ad hoc “ex- 
amination and assessment of hu- 
man behavior within the common 
experience of the jurors.”** In other 
words, whether a defendant acted 
negligently is typically a question 
of fact to be resolved by the jury. 
This principle frequently applies 
even where the historical facts con- 
cerning the circumstances of the 
accident are undisputed. For this 
reason, under a Celotex-type stan- 
dard, a trial court should continue 
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to be cautious in entering sum- 
mary judgment in a matter turn- 
ing on negligence as well as fraud, 
intent, or a state of mind. 


Ignoring Florida’s Standard 

A final indication that Florida’s 
restrictive summary judgment stan- 
dard is outdated is that more and 
more trial and appellate courts are 
simply ignoring it. While, as men- 
tioned above, two district courts of 
appeal explicitly declined to adopt 
Celotex, one of those courts subse- 
quently cited Celotex when revers- 
ing a summary judgment.** Mean- 
while, several trial courts have 
relied upon Celotex’s standard in 
granting summary judgments.** 
One commentator has suggested 
that the Supreme Court itself has 
silently ignored its own standard in 
at least one case.* 

The trend away from the restric- 
tive Florida summary judgment 
standard is best documented in two 
dissenting opinions by Judge 
Altenbernd of the Second District 
Court of Appeal. In Lich v. N.C. 
Investment Co., 728 So. 2d 1191, 
1194 (Fla. 2d DCA 1999), the ma- 
jority affirmed a trial court’s grant 
of summary judgment for certain de- 
fendants in a personal injury case 
based on three affidavits that pre- 
sented facts undermining most, but 
not all, of plaintiffs possible theo- 
ries of liability. Plaintiff filed noth- 
ing in response. Citing the difference 
between the federal Celotex stan- 
dard and the Florida standard es- 
tablished by Holl and Visingardi, 
Judge Altenbernd’s dissent noted 
that, because the defendants did not 
“rule out” a “possibility” that might 
support plaintiff's recovery, the 
movants had not met their “heavy 
burden of proving a negative conclu- 
sively.” Thus, the dissent concluded, 
“(i]t may be humane to shoot this 
horse today, but I would let it hobble 
a few more furlongs down the 
track.”*6 

Similarly, in Dula v. Fehr, 744 So. 
2d 604, 605 (Fla. 2d DCA 1999), 
Judge Altenbernd dissented when 
the majority affirmed without opin- 
ion the grant of summary judgment. 
Noting that “[ulnder the federal 


ke 

| 

| 

> 

2 


standard for summary judgments, 
this summary judgment might be 
correct,” Judge Altenbernd carefully 
explained how the movants had 
failed to meet the requirements of 
Florida’s restrictive summary judg- 
ment standard. For this reason, he 
indicated that he would keep the 
case alive and send it back to the 
trial court although conceding 
“[t]his court’s decision to affirm the 
summary judgment in favor of these 
defendants is almost certainly an 
accurate prediction of the result that 
would occur if we reversed for fur- 
ther proceedings.”*” 

This judicial trend to quietly ig- 
nore Florida’s traditional summary 
judgment standard caused Judge 
Altenbernd to caution lawyers not 
to rely upon it. “Trust in the law is 
good,” he wrote. “However, in an era 
when there is increasing pressure 
upon the judiciary to control frivo- 
lous lawsuits, real and imagined, 
our legal rhetoric and our legal pro- 
cess do not always align. In the cur- 
rent climate, plaintiff's counsel 
would do well to file Celotex style 
affidavits and other evidence in op- 
position to motions for summary 
judgment.”** 


Rule Change or 
Judicial Opinion? 

The time has come for the Florida 
Supreme Court to clarify summary 
judgment practice by adopting the 
Celotex standard. Obviously, this 
modification could be made by for- 
mal amendment to the rules of civil 
procedure. Clarifying the standard 
by amending the rule would have 
the benefit of allowing public input 
and debate and providing formal 
notice to the legal community of the 
new standard. Moreover, at least 
one court of appeal indicated that 
an amendment to the rules would 
be needed because the Celotex stan- 
dard is “based upon language in 
Fed. R. Civ. P. 56, which is not con- 
tained in Fla. R. Civ. P. 1.510.”°° 

Florida’s Rule 1.510 is modeled 
after and is almost identical to Fed- 
eral Rule 56. The federal rule, how- 
ever, contains the following two sen- 
tences that are not included in the 
Florida rule: 


When a motion for summary judgment 
is made and supported as provided in 
this rule, an adverse party may not rest 
upon the mere allegations or denial of 
the adverse party’s pleadings, but the 
adverse party’s response, by affidavits 
or as otherwise provided in this rule, 
must set forth specific facts showing that 
there is a genuine issue for trial. If the 
adverse party does not so respond, sum- 
mary judgment, if appropriate, shall be 
entered against the adverse party.*° 


This language was specifically ref- 
erenced in Celotex,*' Matsushita,” 
and Anderson. 

Nevertheless, of the 35 states that 
have adopted Celotex, only three— 
California, Louisiana, and New Jer- 
sey —waited for a rule change to do 
so.** Florida should join the major- 
ity of these jurisdictions that recog- 
nize the authority of the courts to 
continually adjust and update their 
interpretation of the rules by judi- 
cial opinion. The Florida Supreme 
Court, which established the cur- 
rent interpretation of the rule by ju- 
dicial opinion, certainly has the pre- 
rogative and responsibility to clarify 
its interpretation and bring it in line 
with the best of modern practice 
without waiting for a rule change. 

The absence in Florida’s Rule 
1.510 of the two sentences quoted 
above from Federal Rule 56 should 
not deter the Florida Supreme Court 
from clarifying the summary judg- 
ment standard by judicial decision. 
These sentences were added to Fed- 
eral Rule 56 as part of a 1963 
amendment intended, according to 
the U.S. Supreme Court, “to over- 
turn a line of cases... that had held 
that a party opposing summary 
judgment could successfully create 
a dispute as to a material fact as- 
serted in an affidavit by the moving 
party simply by relying on a con- 
trary allegation in a well-pleaded 
complaint.”* Florida long ago re- 
jected the principle that mere alle- 
gations could be used to contest facts 
presented in affidavits in summary 
judgment—a change in Florida’s 
standard effectuated by judicial de- 
cision, not by a formal change in the 
rules.*® Moreover, the U.S. Supreme 
Court did not adopt the Celotex stan- 
dard until 23 years after these two 
sentences were added to the federal 
rule. This gap in time strongly sug- 
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gests that these two sentences are 
not the basis for the difference be- 
tween the federal and Florida stan- 
dard discussed in this article. 

This conclusion is bolstered by the 
fact that Florida once had a Celotex- 
type standard for summary judg- 
ment without its rule ever contain- 
ing these two sentences. As 
discussed above, in the 1965 case 
Harvey, 175 So. 2d at 780, the 
Florida Supreme Court recognized 
that a motion for summary judg- 
ment “has most of the attributes of 
a directed verdict motion” and ob- 
served that “the summary judgment 
motion may be categorized as a ‘pre- 
trial motion for a directed verdict.”” 
The subsequent history of Harvey, 
like much of Florida’s summary 
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judgment jurisprudence, is inconsis- 
tent. It has been ignored, but never 
overruled, and continues to be cited 
in the official comments to the 
Florida summary judgment rule. 
Harvey shows that the adoption 
of a Celotex-type standard by judi- 
cial decision would constitute not a 
departure from, but a return to, 
principles already embraced by 
Florida’s highest court. Modifying 
the summary judgment standard in 
Florida by judicial decision, there- 
fore, would merely reflect the clas- 
sic process of common law reasoning 
whereby, as once described by one of 
the greatest common law judges, Sir 
Edward Coke, “out of the old fields 
must come the new corne.”* O 


' Kourouvacilis v. General Motors 
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Appendix: States Adopting 


or Rejecting Celotex 
1) States adopting or citing with ap- 
proval to the Celotex trilogy: 

Alabama, Ex parte General Motors 
Corp., 769 So. 2d 903 (Ala. 1999). 

Arizona, Orme School v. Reeves, 802 
P.2d 1000, 1009 (Ariz. 1990) (en banc). 

California, Aguilar v. Atlantic 
Richfield Co., 24 P.3d 493, 512 (Cal. 
2001) (after rule change). 

Connecticut, Burnham v. Karl and 
Gelb, P.C., 717 A.2d 811 (Conn. Ct. App. 
2001). 

Delaware, Burkhart v. Davies, 602 
A.2d 56, 59 (Del. 1991). 

District of Columbia, Hill v. White, 
589 A.2d 918, 921 n.8 (D.C. App. Ct. 
1991). 

Hawaii, First Hawaiian Bank v. 
Weeks, 772 P.2d 1187, 1190 (Hawaii 
1989). 

Idaho, Dunnick v. Elder, 882 P.2d 475, 
478-79 (Idaho Ct. App. 1994). 

Illinois, Ray Dancer, Inc. v. DMC 
Corp., 594 N.E.2d 1344, 1351 (Ill. Ct. 
App. 1992). 

Iowa, Davis v. United Fire & Casu- 
alty Co., 500 N.W.2d 725 (Iowa Ct. App. 
1993). 

Kansas, Sharples v. Roberts, 816 P.2d 
395, 395 (Kan. 1991). 

Louisiana, Anders v. Andrus, 773 So. 
2d 289, 291 (La. Ct. App. 2000) (after 
rule change). 

Maine, Corey v. Norman, Hanson & 
Detroy, 742 A.2d 933 (Me. 1999). 

Maryland, A.J. Decoster Co. v. 
Westinghouse Electric Corp., 634 A.2d 
1330, 1338 (Md. Ct. App. 1994). 

Massachusetts, Kourouvacilis v. Gen- 
eral Motors Corp., 410 N.E.2d 734, 739 
(Mass. 1991). 

Michigan, McCart v. J. Walter Thomp- 
son USA, Inc., 469 N.W.2d 284, 290 n.12 
(Mich. 1990). 

Minnesota, Prestressed Concrete, Inc. 
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v. Bladholm Bros. Culvert Co., 498 
N.W.2d 274, 276 (Minn. 1993). 

Mississippi, Williamson ex rel 
Williamson v. Keith, 786 So. 2d 390 
(Miss. 2001). 

Nebraska, Anderson v. Service Mer- 
chandise Co., 485 N.W.2d 170, 174 (Neb. 
1992). 

Nevada, Maine v. Stewart, 857 P.2d 
755, 759 (Neb. 1993). 

New Jersey, Housel v. Theodoridis, 
715 A.2d 1025, 1027 (N.J. App. 1998) 
(after rule change). 

New York, Duane v. Prescott, 521 
N.Y.S.2d 459, 461 (S. Ct. App. Div. 1987). 

North Carolina, Corum v. Univ. of 
North Carolina, 413 S.E.2d 276, 287 
(N.C. 1992). 

North Dakota, Estate of Stanton v. 
Stanton, 472 N.W.2d 741, 743 (N.D. 1991). 

Ohio, Barney v. Chi Chi’s, Inc., 616 
N.E.2d 269, 271 (Ohio Ct. App. 1992) 

Pennsylvania, Godlewski v. Pars 
Manufacturing Co., 567 A.2d 106 (Pa. 
Sup. Ct. 1991). 

Rhode Island, UXB Sand & Gravel, 
Inc. v. Rosenfeld Concrete Corp., 599 
A.2d 1033, 1037 (R.I. 1991). 

South Carolina, Harris v. Rose’s 
Stores, Inc., 433 S.E.2d 905, 906 (S.C. 
1993). 

South Dakota, Weiss v. Van Norman, 
562 N.W.2d 113, 116 (S.D. 1997). 

Tennessee, Wilson v. Kellwood Co.., 
817 S.W.2d 313, 317 (Tenn. Ct. App. 
1991). 

Utah, Burns v. Cannondale Bicycle 
Co., 876 P.2d 415, 420 (Utah Ct. App. 
1994). 

Vermont, Kelly v. Town of Barnard, 
583 A.2d 614, 619 n. 5 (Vt. 1990). 

Washington, White v. Kent Medical 
Center, Inc., 810 P.2d 4, 9 (Wash. 1991) 

Wisconsin, Yahnke v. Carson, 613 
N.W.2d 102 (Wis. 2000). 

West Virginia, Williams v. Precision 
Coil, Inc., 459 S.E.2d 329 (W.Va. 1995) 
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2) States rejecting the Celotex trilogy: 

Alaska, Moffatt v. Brown, 751 P.2d 
939, 943 (Ala. 1988). 

Florida, 5G’s Car Sales, Inc. v. 
Florida. Dep’t of Law Enforcement, 581 
So. 2d 212 (Fla. 3d D.C.A. 1991). 

Georgia, First Union Nat'l Bank of 
Georgia. v. Reisbaum, Co., 378 S.E.2d 
317 (Ga. Ct. App. 1989). 

Indiana, Jarboe v. Landmark Commu- 
nity Newspapers, 644 N.E.2d 118, 123 
(Ind. 1994). 

Kentucky, Steelvest, Inc. v. Scansteel 
Service Center, Inc., 807 S.W.2d 476, 481 
(Ky. 1991). 

Missouri, 1TT Commercial Finance v. 
Mid-Am Marine, 854 S.W.2d 371, 379- 
80 (Mo. 1993). 

New Mexico, Bartlett v. Mirabal, 999 
P.2d 1062, 1069 (N.M. Ct. App. 2000). 

Oklahoma, Kating v. City of Pryor, 977 
P.2d 1142 (Okla. 1999). 
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ELECTRONIC DATA AND DISCOVERY 


Nightmare or Opportunity? 


by Stephen M. Cohen 


he business community, together with the rest 

of the general population, has become increas- 

ingly dependent upon the use of computers for 

the creation and retention of documents as well 
as for the delivery and receipt of electronic mail. A re- 
cent U.S. Census Bureau study concluded that 54 mil- 
lion American households, or 51 percent, had at least 
one computer in August 2000 and, further, that 80 per- 
cent of those households were using the Internet.' Since 
then, Internet use in the U.S. has risen to a record 115.2 
million people.* However, few of us have given any 
thought to the scope of commonly found electronic data 
or the potential impact electronic data has on the out- 
come of the litigation in which we are representing our 
respective clients. 

There are many possible means of temporary and per- 
manent storage of electronic data. While some types and 
sources of electronic data are commonly thought of, oth- 
ers are not. In addition to e-mail and (desktop and/or 
laptop) computer-generated documents, other computer- 
driven instruments such as PDAs, memory disks, and 
telephone logs (if a dial-up Internet service provider was 
used) must be considered. Even a cellular phone retains 
computer-generated information (i.e., call logs, calendars, 
etc.) that may prove to be extremely relevant to the is- 
sues being litigated. 

As counsel involved in litigation where electronic data 
evidence exists, when you consider the scope of electronic 
data and its proliferation within the American (business) 
culture, you quickly recognize the host of resulting oppor- 
tunities and potential nightmares of the discovery process. 
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Discovery Proceedings 

The fundamental premise concerning the discovery and 
use of electronic data in litigation is that the ordinary 
rules of evidence apply to electronic evidence.’ A recogni- 
tion and acceptance of this principle by counsel and the 
trial court should allow for the proper resolution of dis- 
covery and evidentiary disputes during the course of liti- 
gation. In fact, this approach has been codified in Rule 
34(a) of the Federal Rules of Civil Procedure and Illinois 
Supreme Court Rule 201 by revising the definition of the 
scope of what is a “document” to specifically include elec- 
tronic data. However, as will be discussed later in this 
article, there are legal issues relative to the discovery 
and evidentiary use of electronic data that result from 
the unique nature of computer and Internet use. 

For the requesting party in discovery proceedings, the 
failure to prepare and serve discovery requests that are 
specific and exhaustive in scope, and instead rely upon one 
that is general in nature, will allow the opposing party to 
possibly, and justifiably, withhold certain documents that 
will survive motions to compel and for sanctions. On the 
other hand, counsel defending an electronic data discovery 
request must be prepared to advise the client how to com- 
ply with the request without risking disclosure of privileged 
and/or protected materials. As the vast majority of our cli- 
ents now use electronic mail, “counsel in a case turning on 
electronic data must become familiar with the forensics of 
the recovery and reconstruction of such data.”* 

Both state and federal courts have recognized a party’s 
right to inspect another party’s computer-based electronic 
data.® As stated in Anti-Monopoly, Inc. v. Hasbro, Inc., 
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94 Civ. 2120 (S.D.N.Y. 1995), “today 
it is black letter law that computer- 
ized data is discoverable if relevant.” 

The leading case in Florida ad- 
dressing the ability to inspect and 
copy electronic data as part of the 
litigation discovery process is 
Strasser v. Yalamanchi, 669 So. 2d 
1142 (Fla. 4th DCA 1996). In 
Strasser, the court found that the 
plaintiff's request to inspect a 
defendant’s computer system in or- 
der to search for financial informa- 
tion was relevant to the litigation 
and within the scope of the Florida 
Rules of Civil Procedure as they per- 
tain to discovery. Although the court 
denied the discovery request on fact- 
specific grounds, the appellate court 
recognized that a Rule 1.350(a)(3) re- 
quest for site inspection, subject to 
Rule 1.280 limitations, provides the 
mechanism for a party to conduct an 
onsite search of and copying of the 
files stored within another’s com- 
puter (system).° The facts upon 
which the Fourth District Court of 
Appeal denied the discovery request 
have since been addressed by other 
courts, as discussed below. 

Courts in other jurisdictions have 
not only recognized the right to dis- 
covery of electronic data but also 
have imposed sanctions for the fail- 
ure and/or refusal to comply with 
such discovery requests as a natu- 


ral consequence of such a finding.’ 
This often can pose a daunting, if 
not greater, demand upon the re- 
sponding party and counsel. For ex- 
ample, Illinois Supreme Court Rule 
201 requires counsel to review the 
information contained within their 
computers and those of their client 
and then attach an affidavit to their 
response that the disclosure of docu- 
ments is complete. Additionally, 
compliance with a discovery demand 
for electronic data requires informa- 
tion that is stored even if not avail- 
able in hard-copy form,®* and allow- 
ing and/or performing the alteration 
and destruction of electronic evi- 
dence shall also result in the impo- 
sition of sanctions.° 

Regardless of who has control of the 
electronic data, the first act on your 
part as counsel for the requesting 
party should be to serve a notice to 
preserve evidence,'’ thereby putting 
your opposing party and/or third par- 
ties on notice that electronic data in 
their possession will be the subject of 
discovery. Written discovery should 
then commence and include a Rule 
1.350(a)(3) request for production and 
site inspection as well as interrogato- 
ries directed to obtain information as 
to the existing type(s) of electronic 
data and information sought and 
identification of the person(s) in pos- 
session of same. 
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It is reasonable to anticipate that 
the responding party will file objec- 
tions to discovery requests. In pre- 
paring for any hearing on the objec- 
tions it is critical to be able to 
educate the trial court as to the state 
of the available technology and to 
suggest preemptive remedies for the 
concerns being raised by the object- 
ing party. 

Some of the more likely objections 
to be advanced to a request for an 
inspection and download of the op- 
posing party’s hard drive and/or the 
production of copies of the files con- 
tained therein are relevancy, cor- 
ruption of file storage, and that the 
files/disks contain privileged docu- 
ments.'! The test of relevancy of elec- 
tronic data files is no different than 
any other form of evidence.'? Experts 
in the science of computer forensics 
have recognized that technology now 
permits them to retrieve stored and 
deleted electronic data without 
likely risk of harm to the original 
hard drive and can be completed 
within a few days.'® 

The assertion that the requested 
data files contain documents subject 
to a statutorily recognized privilege 
likely will not result in a blanket 
denial of the discovery request, as 
the court may direct the computer 
forensics expert (retained by the re- 
questing party) to provide it with a 
list of the retrieved documents as 
well as copies of any individual 
documents possibly protected by a 
privilege. The court may then con- 
duct an in camera inspection of the 
documents in order to make appro- 
priate rulings.'* An alternative to 
the potentially time-consuming task 
of the trial judge performing an in 
camera inspection is to seek the ap- 
pointment of independent counsel 
familiar with the issues surround- 
ing the discovery of electronic data 
to serve as a special master.’ 

One of the most critical issues fac- 
ing the attorney seeking discovery 
of electronic data is determining 
whether all of the requested mate- 
rials have been produced for inspec- 
tion and/or copying. The only means 
by which a proper determination of 
whether a document production has 
been satisfied is to retain a data fo- 
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rensics specialist to make a mirror 
image of the targeted party’s com- 
puter hard drive and to analyze it 
in order to determine when and if 
any deletions and/or modification of 
a document has occurred and, if so, 
recreate the original document and 
indicate the date of the deletion or 
modification. 

For the responding party, there 
remains the issue of whether, in 
your written response and/or notice 
of compliance, you must advise the 
requesting party of the possible ex- 
istence of deleted documents that 
remain retrievable from your hard 
drive. Counsel may not simply pro- 
duce printed copies of electronic 
data documents and avoid produc- 
tion of deleted data when faced with 
a notice of a site inspection for the 
purpose of obtaining a copy of the 
hard drive and/or a request for pro- 
duction. In Gates Rubber Co. v. 
Bando Chemical Industries, Ltd., 
167 F.R.D. 90, 112 (D. Colo. 1996), 
the court ruled that a party has “a 
duty to utilize the method which 


would yield the most complete and 
accurate results.” Additionally, 
there are cases requiring that the 
“computer file” must be produced in 
addition to a printout of the file(s).'® 

Case law addressing the discovery 
of electronic data is emerging as more 
attorneys litigate the issues arising 
out of the subject matter. It is, there- 
fore, incumbent upon counsel to be 
familiar with case law from all juris- 
dictions, in order to be able to provide 
guidance to the courts on issues yet 
to be litigated in Florida. 


Advising Clients as to 
E-mail Policies and Risks 
As discussed above, the use of 
electronic mail has proliferated over 
the past few years, thereby posing 
significant risk upon becoming in- 
volved in litigation. Unfortunately, 
many businesses (including law 
firms) have either failed to recognize 
the need to adopt internal guidelines 
for e-mail use and data preservation 
or failed to implement such policies. 
The risks of these failures can be 


catastrophic. Counsel providing rep- 
resentation of business clients must 
be prepared to bring these matters 
to their clients’ attention. 

Although the author is not aware 
of any case law holding an attorney 
liable for negligence for failing to 
advise a corporate client as to the 
need to create and adopt internal 
guidelines for e-mail use and data 
preservation, it is suggested that the 
corporate counsel provide such legal 
advice as an integral aspect of his 
or her practice. 

The substance of policy guidelines 
is dependent upon myriad factors 
including, but not limited to, the 
type of business and size of the cor- 
porate client, the number of corpo- 
rate offices, and the type(s) of com- 
puterized systems employed by the 
business. While suggested policies 
are not the subject of this article, 
keep in mind the following: 

When you consider destroying data, re- 
member that in some situations it’s ille- 
gal to do so. Check with your lawyer 


before you act. Once your lawyer blesses 
your data destruction, if you really need 
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to insure success, forget about overwrit- 
ing data with random data—it’s not fool- 
proof... but your fireplace is." 


Simply stated, do not (randomly 
or intentionally) delete computer- 
generated data absent the existence 
of a sound company policy that has 
been implemented prior to the 
knowledge that litigation has or is 
likely to commence. You—and the 
electronic data—will be discovered, 
and the consequences can be far 
worse that those resulting from pro- 
ducing the information pursuant to 
a valid discovery request. On the 
other hand, as a requesting party, 
it would be an extraordinary gain 
to recover not only the opposing 
party’s self-created “smoking gun” 


but also evidence of their desire and 
attempt(s) to destroy and/or conceal 
its existence. 


Conclusion 

The law is regularly confronted 
with tackling legal and ethical is- 
sues resulting from the advances in 
technology as applied to our daily 
lives. Such is the case with the 
public’s reliance upon computers 
and the Internet in both personal 
and business activities. It is also the 
mark of a skilled attorney and a cor- 
responding reflective and progres- 
sive legal system to identify new le- 
gal issues and answers consistent 
with the rule of law necessary to 
address our societal advances. We 
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gal research and 
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are currently in the relatively early 
stages of this process in the area of 
electronic data. 

The litigator must recognize the 
role of electronic data in society and 
the marketplace and must focus on 
its evidentiary value in every case. 
It is recommended that, at a mini- 
mum, the following issues be ad- 
dressed in the planning for and ex- 
ecution of the discovery process at 
the outset of the case and regard- 
less of which party you represent: 
1) Do the parties to the litigation 
have computers and other devices 
that create and/or maintain elec- 
tronic data? 2) Do the parties to the 
litigation have a document retention 
policy and/or a policy concerning the 
use of the Internet and electronic 
mail? 3) Who uses and/or has access 
to the computers and other elec- 
tronic data devices? 4) What third 
parties have received any of the elec- 
tronic data involved in the litiga- 
tion? 5) Do any statutory privileges 
apply to the electronic data and have 
they been waived? 6) What steps are 
necessary and appropriate to pre- 
serve and identify the electronic 
data? and 7) What discovery will 
address these sources of electronic 
data and what will the law require 
relative to the production of this 
data? 

Additionally, attorneys should 
carefully advise and educate their 
clients of the need to adopt a docu- 
ment retention policy as well as poli- 
cies addressing Internet and elec- 
tronic mail use in the business 
place. These issues and resulting 
policies should be the subject of spe- 
cific provisions within every office 
and employee manual. By taking 
proactive steps, the business client 
may be able to limit the business’ 
liability exposure and, hopefully, 
will limit the creation and existence 
of electronic data that will later be 
damaging. 

Remember, electronic data can 
almost always be retrieved. There- 
fore, production of a copy of the in- 
formation stored in the memory/ 
hard drives of computers is always 
a possibility and if you are not able 
or willing to retrieve the data, a com- 
puter forensics expert will. 
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Administrative Law 


Conflicts Between the Sunshine Law and 
Trade Secret Protection in Public Procurement 


ublic officials have a duty 

to conduct meetings in the 

sunshine. They also have 

a duty to protect the trade 
secrets of the vendors with whom 
they do business. Doing both is not 
always easy. 

Since 1967, F.S. §286.011, 
Florida’s Sunshine Law, has re- 
quired state and local agencies to 
conduct their business in the sun- 
shine.' In 1992, Florida voters re- 
affirmed the right to open govern- 
ment by approving an amendment 
adopting Article 1, §24(b) of the 
Florida Constitution which 
“grant|ed] constitutional status to 
the public’s right of access to all 
levels of government.” The obli- 
gation of state and local agencies 
to conduct open meetings becomes 
more challenging, however, when 
the topic for discussion concerns 
trade secret business information 
which is protected from public dis- 
closure.®* 

The conflict between the Sun- 
shine Law and trade secret protec- 
tion is ripe in the area of public 
procurement. In contrast to the 
public’s desire for government in 
the sunshine, private vendors 
seeking to do business with the 
state would prefer an eclipse when 
it comes to the trade secrets they 
reveal to agencies during the pro- 
curement process. With the cur- 
rent trend toward increased 
privatization, the level of public 
procurement can be expected to 
grow and, along with it, the oppor- 
tunities for government to come 
into possession of trade secrets. 


by Andy Bertron 


The legislature should 
create a Sunshine 
Law exemption for 

procurement 
meetings when trade 
secret documents are 
involved. 


Trade Secrets in 
Public Procurement 

Vendors are often required to pro- 
vide vast amounts of information 
when responding to governmental 
requests for proposals, which, once 
in the hands of the state, are sub- 
ject to disclosure under F.S. 
$119.07, Florida’s Public Records 
Law. In their proposals, vendors 
may be required to provide exten- 
sive details about their products, 
business operations, finances, em- 
ployees, and customers. While striv- 
ing to provide a complete descrip- 
tion of their products and 
capabilities, vendors also want to 
guard against unnecessary disclo- 
sure of confidential business infor- 
mation. Vendors may find some 
comfort in the public records exemp- 
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tion for proposals, but not for long. 
The Public Records Law exempts 
sealed bids and proposals submit- 
ted to agencies from disclosure as 
public records, but only “until such 
time as the agency provides notice 
of a decision or intended decision 
pursuant to §120.57(3) or within 10 
days after bid or proposal opening, 
whichever is earlier.”* 

Vendors may find more lasting 
protection for confidential informa- 
tion in their proposals under the 
trade secret statutes. F.S. §812.081 
(2001) defines trade secrets in rel- 
evant part as “the whole or any por- 
tion or phase of any formula, pat- 
tern, device, combination of devices, 
or compilation of information which 
is for use, or is used, in the opera- 
tion of a business and which pro- 
vides the business an advantage, or 
an opportunity to obtain an advan- 
tage, over those who do not know or 
use it” and includes “any scientific, 
technical, or commercial informa- 
tion, including any design, process, 
procedure, list of suppliers, list of 
customers, business code, or im- 
provement thereof.”° Given this 
broad definition, vendors may con- 
sider much of the information in 
their proposals to constitute trade 
secrets under the statute, including 
supplier and customer lists, finan- 
cial statements, and technical de- 
scriptions and drawings. 

Unlike the temporary exemption 
for proposals, F.S. §815.045 (2001) 
permanently exempts trade secrets 
from disclosure as public records. In 
addition, F.S. §§812.081 and 815.04 
provide criminal penalties for un- 


authorized disclosure, copying, or 
deprivation of trade secrets. In cre- 
ating a public records exemption for 
trade secrets, the legislature recog- 
nized that public officials were put 
in a difficult, if not impossible, po- 
sition by the conflicting demands of 
the Public Records Law and the re- 
quirements in §§812.081 and 815.04 
to protect trade secrets. Section 
815.045 provides that “[d]ue to the 
legal uncertainty as to whether a 
public employee would be protected 
from a felony conviction if otherwise 
complying with chapter 119, and 
with s. 24(a), Art. I of the State Con- 
stitution, it is imperative that a pub- 
lic records exemption be created.” 
The legislature also recognized that 
vendors needed assurance that their 
trade secrets will be safe. Hence 
§815.045 further provides that 
“[dlisclosing trade secrets in an 
agency’s possession would nega- 
tively impact the business interests 
of those providing an agency such 
trade secrets by damaging them in 
the marketplace, and those entities 
and individuals disclosing such 
trade secrets would hesitate to co- 
operate with that agency, which 
would impair the effective and effi- 
cient administration of governmen- 
tal functions.” 

Knowing they cannot depend on 
the exemption in §119.07(3)(m) to 
protect their trade secrets indefi- 
nitely, some vendors put procuring 
agencies on notice when their pro- 
posals contain trade secrets and 
should be kept confidential pursu- 
ant to FS. §815.045.° As a result, 
agencies must keep proposals with 
trade secrets confidential long after 
the procurement is over.’ 


Open Meetings 

The real problem for a procuring 
agency comes when the evaluation 
committee must meet to discuss pro- 
posals which contain trade secrets. 
While §815.045 exempts trade se- 
crets from the Public Records Law, 
there is no explicit trade secret ex- 
emption from the Sunshine Law, 
§286.011. 

The Sunshine Law requires that 
“lajll meetings of any board or com- 
mission of any state agency or au- 
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thority or of any agency or author- 
ity of any county, municipal corpo- 
ration, or political subdivision, ex- 
cept as otherwise provided in the 
Constitution, at which official acts 
are to be taken are declared to be 
public meetings open to the public 
at all times, and no resolution, rule, 
or formal action shall be considered 
binding except as taken or made at 
such meeting.” While F.S. §286.011 
applies only to meetings “at which 
official acts are to be taken,” F.S. 
§20.052 (2001) requires any “advi- 
sory ... or other collegial body ad- 
junct to an executive agency” to con- 
duct open meetings. The courts have 
construed §286.011 to extend well 
beyond meetings of official boards 
or commissions which take “formal 
action.” In Spillis Candela & Part- 
ners, Inc. v. Centrust Savings Bank, 
535 So. 2d 694, 695 (Fla. 3d DCA 
1988), the court held that “[a]n ad 
hoc advisory board, even if its power 
is limited to making recommenda- 
tions to a public agency and even if 
it possesses no authority to bind the 
agency in any way, is subject to the 
Sunshine Law.” Similarly, in Krause 
v. Reno, 366 So. 2d 1244, 1248 (Fla. 
3d DCA 1979), the court held that 
§286.011 extends to “acts of delib- 
eration, discussion and deciding 
that occurred prior to and leading 
up to the affirmative formal action 
which renders official the final de- 
cision of a governing body.” 

Three cases have established the 
applicability of the Sunshine Law to 
public procurement. In Silver Ex- 
press Co. v. Dist. Bd. of Lower Tri- 
bunal Trustees of Miami-Dade Com- 
munity College, 691 So. 2d 1099 
(Fla. 3d DCA 1997), the court held 
that a committee which evaluated 
and ranked competing proposals 
must hold its meetings in the sun- 
shine. In Monroe County v. Pigeon 
Key Historical Park, Inc., 647 So. 2d 
857 (Fla. 3d DCA 1995), the court 
ruled that the Sunshine Law applied 
to meetings of an advisory commit- 
tee which negotiated a lease with 
the top-ranked proposer and then 
presented the proposed lease to the 
county commission.* Closed vendor 
presentations to an agency selection 
committee were voided as Sunshine 


Though not involving 
trade secrets under 
§815.045, the First 
District affirmed the 

confidential 
documents 
exception in the 
public procurement 
arena in Capeletti. 


Law violations in Port Everglades 
Authority International 
Longshoremen’s Assoc., 652 So. 2d 
1169 (Fla. 4th DCA 1995). Thus the 
Sunshine Law applies broadly to the 
public procurement process, includ- 
ing evaluation team meetings, ven- 
dor presentations, and contract ne- 
gotiations.® None of these cases, 
however, involved vendor claims of 
trade secret protection. 

The conflicting demands of ven- 
dor claims of trade secret protection 
and the Sunshine Law’s open meet- 
ing requirement put procuring agen- 
cies in a difficult position, especially 
when the criminal penalties for non- 
compliance are considered. Mem- 
bers of the agency’s proposal evalu- 
ation team must meet in public, but 
cannot openly discuss all aspects of 
the proposals they are evaluating for 
fear of revealing trade secrets. Simi- 
larly, agency officials and vendors 
cannot have an open exchange dur- 
ing vendor presentations when 
trade secrets are involved. And con- 
tract negotiations between a vendor 
and an agency will be hampered if 
the parties cannot openly verbalize 
all aspects of the proposal.’® 

In three opinions, the First Dis- 
trict Court of Appeal has recognized 
the need for an exception to the Sun- 
shine Law when confidential docu- 
ments are discussed. A confidential 
documents exception to the Sun- 
shine Law was first established in 
Marston v. Gainesville Sun Publish- 
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ing Co., 341 So. 2d 783 (Fla. lst DCA 
1977), in which newspaper publish- 
ers sought access to closed disciplin- 
ary hearings of the University of 
Florida student honor court. While 
acknowledging that the Sunshine 
Law would otherwise apply to honor 
court hearings, the court focused on 
a public records exemption for stu- 
dent disciplinary records, including 
records received or generated in the 
course of an honor court hearing. 
The court reasoned that 

the beneficial policy promoted by the leg- 
islature in [the disciplinary records ex- 
emption] would be entirely subverted if 
the curious public, denied access to the 
record of the Honor Court’s consideration 
and recommended disposition of a disci- 
plinary matter, should nevertheless 
have entry as of right to the meeting 
whose only purpose is formulation of 
that record. To put it another way, there 
is no benefit to the student of confiden- 
tiality in the documentary evidence and 
report of his infraction if the public may 
demand admittance to the meeting 
where that evidence is exhibited and the 
substance of that report discussed; and 
there is little purpose in preserving from 
public view a memorandum or transcript 
of a witness’ testimony before the Honor 


Court if the public is there to hear the 
spoken word.!! 


Though not involving trade se- 
crets under §815.045, the First Dis- 
trict affirmed the confidential docu- 
ments exception in the public 
procurement arena in Capeletti 
Brothers, Inc. v. Department of 
Transportation, 499 So. 2d 855 (Fla. 
1st DCA 1987). In Capelletti, a dis- 
appointed bidder alleged that DOT 
violated the Sunshine Law by clos- 
ing bid review committee meetings. 
DOT’s procurement statutes exempt 
certain bid documents from the Pub- 
lic Records Law. Recognizing that it 
was “inevitable that some discus- 
sion of these [documents] will occur 
at the review committee meetings,” 
the court upheld DOT’s decision to 
close the meetings. 

The confidential documents ex- 
ception to the Public Records Law 
also applies when the basis for the 
confidentiality claim is trade se- 
crets. Florida Society of Newspaper 
Editors, Inc. v. Florida Public Ser- 
vice Commission, 543 So. 2d 1262 
(Fla. lst DCA 1989). In Newspaper 
Editors, a telephone company filed 
documents in a PSC rate proceed- 


4 
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ing and claimed exemption from the 
disclosure requirements of the Pub- 
lic Records Act. The telephone com- 
pany, and the PSC, which granted 
confidentiality, relied on §§364.183 
and 366.093, which exempt “propri- 
etary confidential business informa- 
tion,” including trade secrets. The 
PSC also closed the rate case pro- 
ceedings at which the trade secret 
documents are discussed. The chal- 
lenging newspaper editors argued 
that even if the confidential classi- 
fication of the documents is correct, 
the PSC “should noi be allowed to 
close its proceedings merely because 
confidential public records may be 
discussed, since the Government in 
the Sunshine Law provides no such 
exemption to the duty to conduct 
open meetings.” The editors also 
cited F.S. §119.07(5) (1985), which 
provided that public record exemp- 
tions expressed in §119.07 shall not 
“be interpreted as providing an ex- 
emption from or exception to s. 
286.011.” Unpersuaded, the court 
affirmed its decisions in Marston 
and Capeletti Brothers, and found 
that the PSC was justified in clos- 
ing the hearings at which trade se- 
crets were discussed. 

Shortly after the Florida Society 
of Newspaper Editors decision, the 
Florida Legislature amended F\S. 
§119.07(5) in 1991 to read: “An ex- 
emption from this section does not 
imply an exemption from or excep- 
tion to s. 286.011. The exemption 
from or exception to s. 286.011 must 
be expressly provided.”'? In 1995, 
the legislature enacted F.S. §119.15, 
the Open Government Sunset Re- 


view Act, which sunsets public 
records and sunshine exemptions 
every five years and establishes cri- 
teria by which to measure the main- 
tenance or creation of exemptions.’ 
Section 119.15(4)(d) of the act speci- 
fies that new or reenacted exemp- 
tions “must contain uniform lan- 
guage that clearly states the section 
in the Florida Statutes from which 
it is exempt, s. 119.07(1) or s. 
286.011.” Although §§119.07(5) and 
119.15 make clear that an agency 
may no longer use a public records 
exemption as a basis to close a meet- 
ing at which an exempt record will 
be discussed, these statutes do not 
address trade secrets. F.S. 
§§812.081 and 815.04 prohibit the 
disclosure of trade secrets without 
regard to their status as public 
records and make no exception for 
public meetings. 

Nevertheless, the 1991 amend- 
ment to F.S. §119.07(5) and the 
Open Government Sunset Review 
Act, §119.15, arguably call into 
question the continued validity of 
the confidential documents excep- 
tion to the Sunshine Law estab- 
lished in Marston and confirmed in 
Capeletti Brothers and Florida So- 
ciety of Newspaper Editors. Florida 
appellate courts have not ruled on 
this issue since the 1991 and 1995 
amendments. If the confidential 
documents exception to the Sun- 
shine Law is no longer valid, pro- 
curing agencies are now faced with 
conducting open meetings while 
maintaining the confidentiality of 
the trade secret documents that will 
be discussed. Put another way, they 


must openly discuss without disclos- 
ing. This balancing act poses sub- 
stantial hazards to public employ- 
ees. A knowing violation of the 
Sunshine Law is a second degree 
misdemeanor, punishable by im- 
prisonment for up to 60 days and a 
fine of up to $500.'* Unauthorized 
disclosure of a trade secret is a third 
degree felony, punishable by impris- 
onment for up to five years and a 
fine of up to $5,000.'° Thus, an 
agency employee who cannot find a 
way to comply with both laws may 
be left to decide whether to commit 
a misdemeanor or a felony.'® 

An agency which fears disclosing 
trade secrets contained in compet- 
ing proposals may decide to close 
vendor presentations, proposal 
evaluations, or other procurement 
meetings. However, government ac- 
tion taken at a closed meeting in vio- 
lation of the Sunshine Law is void 
ab initio.'’ Closure of procurement 
meetings may invite later challenge 
by a disappointed vendor seeking to 
invalidate the agency’s proposed 
award of the contract to another 
vendor.'* An agency which decides 
instead to conduct procurement 
meetings in the sunshine will face 
substantial practical difficulties, if 
not impossibilities, trying to main- 
tain the confidentiality of vendors’ 
trade secrets. 

Some agencies have established 
procedures for discussing confiden- 
tial documents in open meetings. 
For example, the Public Service 
Commission issues procedural or- 
ders regulating the handling of pro- 
prietary confidential business docu- 
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ments introduced into evidence in 
telecommunications proceedings. ’® 
The commission’s procedural orders 
and rules specify safeguards for the 
handling of confidential documents 
and verbalization of confidential 
information at hearings.”’ While the 
commission’s procedures may ad- 
equately safeguard confidential in- 
formation at a telecommunications 
hearing where lawyers and company 
witnesses are doing most of the talk- 
ing, these procedures may not ad- 
equately address an agency’s needs 
in a procurement where more open 
deliberation and free-flowing discus- 
sion among evaluation team mem- 
bers are necessary. Agency evalua- 
tors cannot have meaningful 
discussions if they cannot verbalize 
the different attributes of compet- 
ing proposals. Oral presentations by 
vendors may also be stifled when 
opened to the public. Present in the 
audience will be the very persons the 
presenting vendor is most concerned 
about—competing vendors—and 
agency personnel will not be able to 
obtain complete information about 


the proprietary technical aspects of 
proposals. 


Conclusion 

Because public employees were 
faced with potential felony charges 
for unauthorized disclosure, the leg- 
islature found it “imperative that a 
public records exemption be created” 
for trade secrets.”! This logic applies 
equally to public employees faced 
with holding open meetings to dis- 
cuss trade secret documents. The 
legislature should create a Sunshine 
Law exemption for procurement 
meetings when trade secret docu- 
ments are involved. Such an exemp- 
tion would clarify the duties of pub- 
lic employees while giving 
businesses the protection they need 
for trade secrets. 

As a precaution against abuses, 
agencies should be required to give 
advance notice of closed meetings, 
record the proceedings, and provide 
redacted tapes or transcripts to the 
public upon request. Protesting ven- 
dors could obtain unredacted tapes 
or transcripts subject to protective 
orders. Should the legislature deter- 


mine that the public’s interest in 
open meetings outweighs the risk of 
trade secret disclosure, it should, at 
a minimum, provide some safe har- 
bor procedures for the conduct of 
such meetings. Public employees 
deserve a clearer statement of their 
duties in the face of these well in- 
tentioned but often conflicting laws. 
Procedural safeguards will also in- 
crease the confidence of vendors who 
seek to do business with the state, 
but fear the cost will be too great. O 


' 1967 Fla. Laws ch. 356, §1. 

* Patricia A. Gleason and Joslyn Wil- 
son, The Florida Constitution’s Open 
Government Amendments: Article I, Sec- 
tion 24 and Article III, Section 4(e)— Let 
the Sunshine In!, 18 Nova L. Rev. 973, 
974 (Winter 1994). The courts have 
found “no reason to construe the consti- 
tutional provision differently from the 
statute.” Law and Information Services, 
Inc. v. City of Riviera Beach, 670 So. 2d 
1014, 1016 (Fla. 4th D.C.A. 1996). 

3 Fra. Star. §815.045 (2001). 

Srar. §119.07(3)(m) (2001). The 
legislature amended Star. §287.057 
in 2001 to provide statutory authority 
for invitations to negotiate, but did not 
provide a corresponding public records 
exemptions for responses to invitations 
to negotiate. 2001 Fla. Laws ch. 278. 

The complete definition in Star. 
§812.081 (2001) is lengthy and should 
be consulted. 

® A vendor’s claim that information in 
a proposal constitutes trade secrets un- 
der §812.081 is subject to challenge by a 
party seeking access. 

*It could be argued that given the 
requirement in Star. §119.07(3)(m) 
to make bids and proposals public after 
a specified period, a vendor waives any 
trade secret protection by including con- 
fidential information in a proposal, not- 
withstanding Fa. Star. §815.045. 

* Although the advisory committee’s 
closed negotiation meetings violated the 
Sunshine Law, the violations were cured 
by subsequent public meetings of the 
county commission. 

* There is no open meeting require- 
ment, however, unless there is a meet- 
ing “between two or more public officials 
of a board, a commission or similar 
body.” City of Sunrise v. News and Sun- 
Sentinel Co., 542 So. 2d 1354, 1355 (Fla. 
4th D.C.A. 1989). 

' At the contract negotiation stage, the 
open meeting requirement causes addi- 
tional problems for all parties. Under the 
holding in Pigeon Key, 647 So. 2d 857, 
vendors may attend agency meetings 
with other vendors during concurrent or 
sequential contract negotiations, or even 
demand access to strategy meetings of 
the agency’s negotiation team. While 
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agencies have routinely requested com- 
peting vendors to “voluntarily” excuse 
themselves from vendor presentations 
and contract negotiations, such requests 
for voluntary exclusion violate §286.011. 
Port Everglades Authority, 652 So. 2d at 
1170. 

"| [In dicta, the Marston court noted that 
neither the Sunshine Law or the student 
disciplinary records exemption is “en- 
graved in the Constitution.” Marston, 
341 So. 2d at 786. In 1992, the open 
meeting mandate was adopted in FLa. 
Const. art. 1, §24(b). 

121991 Fla. Laws ch. 219, §1. See also 
Op. Att’y Gen. Fla. 91-45 (1991) (“In light 
of the revision to s. 119.07(5), F.S. 1991, 
which constitutes the latest expression 
by the Florida Legislature on this issue, 
I am of the opinion that exceptions to or 
exemptions from Ch. 119, F.S., do not 
by implication allow a public agency to 
close a meeting in which exempted ma- 
terial is to be discussed in the absence 
of a specific exemption.”). 

131995 Fla. Laws ch. 217. 

'4 Pia. Strat. §286.001(3)(b) (2001). 

Stat. §815.04(3)(b) (2001). See 
also Fa. Strat. §812.081(2) (2001) (inten- 
tional deprivation, appropriation, or 
copying of trade secrets is a third degree 
felony). 

'6 The public official would also be ex- 
posed to a civil action for damages by the 
vendor whose trade secrets are disclosed. 

‘7 Town of Palm Beach v. Gradison, 296 
So. 2d 473, 477 (Fla. 1974). 

'S A vendor which has claimed trade se- 
cret protection for its proposal and par- 
ticipated in closed vendor presentations 
might be estopped however, from later 
asserting that the proposed award to 
another vendor should be voided as a 
Sunshine Law violation. See Killearn 
Properties, Inc. v. City of Tallahassee, 
366 So. 2d 172, 181 (Fla. 1st D.C.A. 
1979) (city which participated in alleg- 
edly closed meetings was estopped from 
asserting Sunshine Law violation to void 
actions taken at meetings). 

Fria. Strat. §364.183(2) (2001). 

20 ADMIN. Cope R. 25-22.006. 

2! Fria. Star. §815.045. 
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Tax Law 


The Continuing Evolution of the 
“New” Innocent Spouse Rules as 
Implemented and Interpreted by the 
Internal Revenue Service and the Courts 


Partl 


by Frances D. Sheehy and Anthony J. Scaletta 


n July 22, 1998, new 

legislation governing 

“innocent spouse” relief 

from joint tax liability 
became effective.' Congress enacted 
this legislation to make it easier to 
obtain relief under the innocent 
spouse provisions of the Internal 
Revenue Code.’ Part I of this two- 
part article will discuss the old in- 
nocent spouse rules, the new inno- 
cent spouse rules under IRC 
§6015(b) and (c), and the courts’ in- 
terpretation of those provisions. 
Part II (March 2002) will discuss 
§6015(f) of the new law, the pro- 
posed regulations pending approval 
by the Department of Treasury, the 
Internal Revenue Service proce- 
dures, what to expect after submis- 
sion of an innocent spouse claim, 
and whether the flexibility in ap- 
plication of the innocent spouse cri- 
teria which Congress envisioned 
has been attained. 


Former Innocent 
Spouse Rules 

Generally, the filing of a joint tax 
return subjects each spouse to joint 
and several liability for payment of 
the tax on the return and for any 
deficiency determined subsequent 
to the filing of the return. Prior to 
1998, to qualify for relief from joint 
liability, the spouse claiming to be 
“innocent” had to prove: 1) that the 
liability at issue was the result of a 
joint return; 2) that the return had 
a substantial understatement of 
tax, which exceeded certain limits 
in amount and percentage of ad- 
justed gross income, and that the 
understatement was due to grossly 


Have the new 
innocent spouse 
rules, as applied and 
interpreted by the 
IRS and the courts, 
resulted in the relief 
which Congress 
envisioned in 
enacting the 1998 
legislation? 


erroneous items of the “non-inno- 
cent” spouse; 3) that in signing the 
return, the innocent spouse did not 
know, and had no reason to know, 
of the substantial understatement 
of tax; and 4) that, under the facts 
and circumstances, it would be in- 
equitable to hold the innocent 
spouse liable for the tax deficiency.* 
The innocent spouse had the bur- 
den of proving each and every ele- 
ment and was precluded from quali- 
fying as an innocent spouse if he or 
she failed to prove them all.‘ 

The IRS, however, was reluctant 
to grant innocent spouse relief, 
sometimes resulting in harsh con- 
sequences.° Some circuit courts of 
appeal, on the other hand, were less 


rigid in their interpretation of the 
innocent spouse rules under the 
former law and ruled against the 
IRS, granting the taxpayer innocent 
spouse relief.® Proving actual igno- 
rance was not enough under prior 
law. Judicial interpretation of the 
“not know, and had no reason to 
know” criteria imposed the reason- 
ably prudent taxpayer standard to 
determine if the innocent spouse 
had “reason to know’of the under- 
statement.’ In determining this 
knowledge prong, the courts looked 
at all the facts and circumstances, 
including education, involvement in 
the family’s finances, deceit of the 
non-innocent spouse, and lavish ex- 
penditures or other clues which 
might alert the innocent spouse to 
the validity of the return.* Nonethe- 
less, meeting this burden of proof, 
especially years after the filing of 
the return (as in the case of tax shel- 
ter assessments made decades af- 
ter the returns were filed), was dif- 
ficult, if not impossible, for most 
innocent spouses seeking relief. 


The IRS Restructuring 
and Reform Act of 1998 

The Congressional reports ex- 
pressed concern that the IRS’ han- 
dling of innocent spouses under the 
prior law was unreasonable.’ The 
new law was intended to expand 
application of innocent spouse re- 
lief and alleviate some of the tech- 
nical barriers to granting relief. The 
new legislation, in some respects, 
mirrors the more favorable circuit 
court decisions in expanding the 
availability of innocent spouse re- 
lief. The new act replaces IRC 
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§6013(e) with §6015, and applies to 
any liability for tax arising after 
July 22, 1998, and to any unpaid li- 
ability arising on or before that date. 
Taxpayers must file the election for 
relief prior to July 22, 2000, or 
within two years after the IRS be- 
gins collection activities.’ 


Section 6015(b) 
¢ The Expanded Traditional Inno- 
cent Spouse — 6015(b)(1) 

The primary changes which IRC 
§6015(b) imposes on the prior law 
are elimination of the requirement 
that the understatement be “sub- 
stantial,” and the requirement of 
“grossly” erroneous items. The $500 
threshold and the threshold with 
respect to the innocent spouse’s ad- 
justed gross income are eliminated. 
The knowledge requirement and the 
determination that it must be ineq- 
uitable to hold the innocent spouse 
liable remain. This change does not 
eliminate any of the subjective tests 
which precluded relief under the old 
law, as interpreted by the IRS and 
criticized by Congress as being 
sometimes unreasonable. Under the 
new law, an innocent spouse re- 
questing relief under §6015(b) must 
establish that:1) the joint return 
contains an understatement of tax 
due to the erroneous items of the 
non-innocent spouse; 2) at the time 
the return was signed, the innocent 
spouse did not know, and had no 
reason to know, that the return con- 
tained an understatement of tax; 
and 3) taking into account all the facts 
and circumstances, it is not inequi- 
table to hold the innocent spouse li- 
able for the understatement." 
¢ The Partially Innocent Spouse — 
6015(b)(2) 

The apportionment provisions of 
IRC §6015(b)(2) afford semi-inno- 
cent spouse relief by apportioning 
the liability, much like the Ninth 
Circuit approach in Wiksell v. Com- 
missioner, 96-2 USTC 50,398 (9th 
Cir. 1996).!* Under this provision, 
an innocent spouse is responsible 
only for the tax, interest, and pen- 
alties relating to the portion of the 
understatement of which the spouse 
has knowledge, or reason to know."* 
As under prior law, the innocent 


spouse has the burden of proving 
lack of knowledge and reason to 
know of the specific items giving rise 
to the understatement of tax. 

¢ How the Courts are Interpreting 
IRC $6015(b) 

Because the basic requirements to 
obtain innocent spouse relief under 
§6015(b) are virtually unchanged 
from those under former §6013(e), 
the Tax Court is relying on cases 
decided under former §6013(e) for 
guidance in deciding claims for re- 
lief under §6015(b).'* As under prior 
law, the majority of reported deci- 
sions under §6015(b) involve 
whether the innocent spouse knew, or 
had reason to know, of the understate- 
ment of tax, and whether it would be 
inequitable to hold that spouse liable 
for such understatement. 

In cases decided under former 
law, when an understatement of tax 
was attributable to income omitted 
from the return, the innocent spouse 
was denied relief if he or she had 
knowledge of the underlying trans- 
action which gave rise to the in- 
come. The Tax Court will continue 
to apply the same standard for 
claims for relief under §6015(b).'° In 
order to constitute actual knowl- 
edge, however, the level of knowl- 
edge must be sufficient to permit the 
taxpayer to inquire into the proper 
tax treatment of the transaction.’ 
For example, in Braden v. Commis- 
sioner, T.C. Memo 2001-69, the Tax 
Court rejected the IRS’ argument 
that the taxpayer had actual knowl- 
edge of the understatement of tax 
because he knew that his wife re- 
ceived distributions from his father- 
in-law’s estate. The taxpayer knew 
only that his wife was entitled to 
receive, and did receive, an inherit- 
ance. There was no evidence in the 
record that the taxpayer knew the 
distributions were from the indi- 
vidual retirement accounts or that 
he had any reason to conclude the 
distributions were taxable.'* The 
Tax Court granted the taxpayer re- 
lief under §6015(b). 

The Tax Court will also continue 
to apply the “reasonably prudent 
taxpayer’standard to determine if 
the taxpayer has met the reason to 
know criteria.’ The subjective fac- 
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tors applied by the Tax Court to de- 
termine whether an innocent spouse 
has reason to know of an understate- 
ment, remain the same: 1) the 
spouse’s level of education; 2) the 
spouse’s involvement in the family’s 
business or financial affairs; 3) the 
presence of lavish or unusual expen- 
ditures when compared to the 
family’s past levels of income, stan- 
dard of living, or spending patterns; 
and 4) the non-innocent spouse’s 
evasiveness and deceit concerning 
the family’s finances.” 

In Kling v. Commissioner, T.C. 
Memo 2000-78, the Tax Court held 
that the taxpayer did not have rea- 
son to know that the net income 
from her husband’s sports memora- 
bilia activities exceeded the income 
he reported on the return. The Tax 
Court found that the taxpayer was 
aware that her husband bought, 
sold, and traded sports memora- 
bilia, but, after applying the afore- 
mentioned factors, found that the 
taxpayer had no reason to know that 
her husband did not report all of the 
net income from such activities, and 
granted her innocent spouse relief.”! 

Even if the innocent spouse does 
not have knowledge of the under- 
statement of tax and can avoid the 
inference that he or she should have 
known of the understatement, the 
innocent spouse will still have to 
demonstrate that it is inequitable to 
be held liable for the deficiency. Al- 
though the statute requires consid- 
eration of all the facts and circum- 
stances, historically the most 
important factor in the analysis is 
whether the innocent spouse “sig- 
nificantly benefitted” from the un- 
derstatement.”” Under this criteria, 
the Tax Court examines evidence of 
the spouse’s lifestyle, expenditures, 
and other financial matters.” If the 
innocent spouse significantly ben- 
efitted from the understatement of 
tax, relief is usually denied.”* 

Although §6015(b) expands tradi- 
tional innocent spouse relief to in- 
clude all understatements of tax 
attributable to erroneous items of 
the non-innocent spouse, the same 
issues will continue to be contested 
as under former §6013(e). Married 
taxpayers living with their spouses 
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who file joint returns will still be 
required to negate the inference that 
they had reason to know that the 
return contained an understate- 
ment. Further, taxpayers will still 
be required to establish that they 
did not significantly benefit from the 
understatement. Thus, in instances 
where the couple enjoys a comfort- 
able lifestyle, it will be virtually 
impossible to meet the “inequitable” 
criteria of §6015(b).7° 


Election to Allocate 
Deficiency—§6015(c) 

One of the most dramatic changes 
in the law is found in IRC §6015(c), 
which establishes elective rules for 
individuals who are divorced or 
separated to allocate the tax liabil- 
ity as if the taxpayers had filed a 
separate return, with any deficiency 
being limited to income that is at- 
tributable to the innocent spouse.” 
The innocent taxpayer has the bur- 
den of proof with respect to the allo- 
cation of deficiency. Such an alloca- 
tion is based on the proportion of 
erroneous items attributable to each 
spouse, and is not a recomputation 
of the tax as if the return were filed 
married, filing separately. Thus, 
erroneous income is allocated to the 
spouse who earned it, erroneous 
business deductions are likewise 
allocated, and personal deductions 
are allocated equally, unless a dif- 
ferent allocation is indicated by the 
evidence.” 

To justify disallowance under this 
provision, the IRS has the burden 
of proof to show that the innocent 
taxpayer had actual knowledge of an 
item creating the understatement.” 
Thus, there is a presumption that 
the innocent spouse did not have 
knowledge when applying §6015(c). 
Furthermore, if the innocent spouse 
shows that the return was signed 
under duress, even actual knowl- 
edge does not prevent relief. Relief 
may be reduced by the value of any 
disqualified assets transferred to 
the innocent spouse by the other 
spouse.”? Under the allocation pro- 
vision of §6015(c), there is no ineq- 
uity requirement. 

As in most innocent spouse cases, 
the majority of reported decisions 


under §6015(c) involve the issue of 
“knowledge.” The Tax Court, in 
Cheshire, set forth its knowledge 
standard for purposes of §6015(c).*° 
In Cheshire, the taxpayer’s husband, 
as a result of taking early retire- 
ment, received lump-sum retire- 
ment distributions, a portion of 
which was rolled over into a quali- 
fied account, and the remainder was 
deposited into an account held 
jointly by the taxpayer and her 
spouse.” A portion of the retirement 
funds was used to pay off the mort- 
gage on the family’s home. Prior to 
signing the joint income tax return, 
prepared by the taxpayer’s husband, 
the taxpayer questioned her hus- 
band about the tax ramifications of 
the retirement distributions. The 
taxpayer’s husband falsely told the 
taxpayer that he had consulted a 
certified public accountant, and had 
been advised that the portion of re- 
tirement distributions used to pay 
off the mortgage reduced the taxable 
amount of the distribution.” 

The taxpayer and her husband 
legally separated, and eventually 
divorced. The Service determined 
that the taxable amount of the re- 
tirement distributions were under- 
stated.** The taxpayer sought relief 
from the liability under §6015, in- 
cluding deficiency allocation relief 
under §6015(c). At trial, the tax- 
payer argued she did not have ac- 
tual knowledge of the item giving 
rise to the deficiency for purposes of 
§6015(c), because she did not know 
the portion of the distribution used 
to satisfy the mortgage was taxable. 
She admitted knowing about the 
receipt of the retirement distribu- 
tions, the source of the retirement 
distributions, and the amount of the 
retirement distributions. She did 
not, however, sign the return believ- 
ing that the item on the return was 
incorrectly reported.** The IRS ar- 
gued that ignorance of the tax law 
is no excuse, and that if the taxpayer 
knew of the event or transaction giv- 
ing rise to the deficiency, she should 
be denied relief.*° 

The Tax Court found that the tax- 
payer believed her former husband’s 
explanation regarding the tax rami- 
fications of the retirement distribu- 


tions, and had no reason to inquire 
further, and that the taxpayer 
signed the return thinking it was a 
correct return.** Nonetheless, the 
Tax Court held that the taxpayer 
had actual knowledge of the item 
giving rise to the deficiency, because 
a misapprehension as to the taxable 
amount of the retirement distribu- 
tion is insufficient to meet the lack 
of actual knowledge requirement 
under §6015(c).*” 
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The knowledge standard the Tax 
Court adopted for purposes of 
§6015(c)(3)(C) was that of “an actual 
and clear awareness (as opposed to 
reason to know) of the existence of 
an item which gives rise to the defi- 
ciency (or portion thereof). In the 
case of omitted income (such as the 
situation involved herein), the elect- 
ing spouse must have an actual and 
clear awareness of the omitted in- 
come. Section 6015(c)(3)(C) does not 
require actual knowledge on the 
part of the electing spouse as to 
whether the entry on the return is 
or is not correct.”** 

In Mitchell v. Commissioner, T.C. 
Memo. 2000-232, the Tax Court 
again held that for purposes of 
§6015(c), knowledge of the underly- 
ing transaction, such as the receipt 
of income and the amount thereof, 
constitutes actual knowledge of the 
item giving rise to the deficiency.“ 
The innocent spouse in Mitchell 
misreported her deceased husband’s 
taxable retirement distributions on 
a joint return, relying on her tax 
advisor’s opinion that the amount of 
the retirement distribution treated 
as taxable on the return was correct. 
There was no evidence that the in- 
nocent spouse knew the return was 
incorrect.*! The Tax Court denied 
relief because she had an actual and 
clear awareness of the omitted in- 
come, knew when the transfer re- 
fund distribution was received, and 
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the amount of the distribution. Lack 
of knowledge of the tax conse- 
quences arising from the transfer 
refund distribution, or that her tax 
return was incorrect did not meet 
the Cheshire standard for lack of ac- 
tual knowledge.* 

In Martin v. Commissioner, T.C. 
Memo. 2000-346, the taxpayer suc- 
cessfully claimed allocation of defi- 
ciency relief under §6015(c). The 
Martin case involved’ the 
misreporting of income realized 
from a failed §351 transaction. The 
IRS argued that the taxpayer had 
knowledge of the transaction—the 
sale of real property and the receipt 
of stock—and should therefore be 
denied relief. The Tax Court held 
that the taxpayer’s minimal and 
superficial knowledge about the de- 
tails of the failed §351 transaction 
did not constitute “actual knowledge 
of the amount of the financial gain 
that was misreported, nor of the un- 
derlying facts that gave rise to the 
gain.”** The omitted income in Mar- 
tin was a “paper” gain generated 
from a transaction consisting of a 
complex series of steps that was 
structured to qualify for nonrecog- 
nition treatment under §351. Nei- 
ther the taxpayer nor her spouse 
received any lump sum distribution 
of cash or other property. 

Similarly, the Tax Court, in 
Charlton v. Commissioner, 114 T.C. 
333 (2000), found that the taxpayer 
qualified for relief under §6015(c) 
because he did not have actual 
knowledge that income generated 
from his wife’s business was omit- 
ted from the return. The Tax Court 
found that the taxpayer should have 
known that income was omitted 
from the return because he had un- 
fettered access to the financial 
records of his wife’s business, includ- 
ing bank statements and expense 
ledgers. The taxpayer, however, did 
not verify the income and expenses. 
Hence, although the taxpayer 
should have known of the omitted 
income, the IRS failed to show that 
he had actual knowledge of the in- 
come item giving rise to the defi- 
ciency.** 

Accordingly, the Tax Court, in 
omitted income cases under 
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§6015(c), is currently applying the 
“actual and clear awareness” stan- 
dard to determine whether the in- 
nocent spouse had actual knowledge 
of the item giving rise to the defi- 
ciency. This standard seems to con- 
flict with the legislative history of 
the statute, which implies the 
knowledge standard requires the 
Service to prove that an innocent 
spouse knows that an item on his or 
her return is incorrect in order to 
deny relief. Under the Tax Court’s 
current standard, however, it ap- 
pears that the IRS must prove that 
the taxpayer was aware of the 
amount, source, and date of receipt of 
the income to prove actual knowledge 
and prevent innocent spouse relief. 
With respect to understatements 
of tax resulting from disallowed de- 
ductions, the Tax Court held that 
the knowledge standard under 
§6015(c) requires the Service to 
prove that the taxpayer had actual 
knowledge of the factual circum- 
stances which made the item unal- 
lowable as a deduction.* “[A]ctual 
knowledge does not include knowl- 
edge of the tax laws or knowledge of 
the legal consequences of the opera- 
tive facts.”** For example, in King 
v. Commissioner, 116 T.C. 198 
(2001), the Tax Court held that the 
taxpayer was eligible for allocation 
of deficiency relief under §6105(c) 
because the IRS did not prove that 
she had actual knowledge that her 
ex-husband’s cattle-raising activity 
lacked the requisite profit motive 
necessary for a valid deduction. 
Even when there is actual knowl- 
edge of the item giving rise to a de- 
ficiency, if the taxpayer can prove 
that the return was signed under 
duress, §6015(c)(3)(C) allows the 
taxpayer relief from liability.*’ In Jn 
re Hinckley, 256 B.R. 814 (Bankr. 
M.D. Fla. 2000), the Bankruptcy 
Court determined that because of 
her husband’s mental illness, Ellen 
Hinckley could not resist her 
husband’s demands, and that she 
would not have willingly signed the 
returns without the income included 
but for his constraints on her will.* 
In next month’s Florida Bar Jour- 
nal the second part of this article 
will review the equitable portion of 
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the new law under §6015(f), the 
proposed regulations, IRS proce- 
dures in submitting a claim for in- 
nocent spouse relief, and the con- 
clusion on whether innocent 
spouse relief is being granted as 
Congress envisioned. 


‘Internal Revenue Code of 1986 
§6015. All references will be to the In- 
ternal Revenue Code, unless otherwise 
stated. 

? The House and Senate reports state: 
“[tlhe Committee is concerned that the 
innocent spouse provisions of the present 
law are inadequate. The committee be- 
lieves it is inappropriate to limit inno- 
cent spouse relief only to the most egre- 
gious cases where the understatement 
is large and the tax position is grossly 
erroneous.” H. Conf. Rept. 105-599; S. 
Rept. 105-174; H. Rept. 105-364. 

3 LR.C. §6013(e). 

4 See Purcell v. Commissioner, 826 F. 
2d 470 (6th Cir. 1987), cert. denied, 485 
U.S. 987; see also Shea v. Commissioner, 
780 F.2d 561 (6th Cir. 1986). 

5 For example, the authors are aware 
of one applicant for innocent spouse re- 
lief who had fled the northeast and hid 
in a safe house for battered spouses in 
Florida. After her husband’s death, when 
it was safe for her to come out of hiding, 
she discovered she was liable for a defi- 
ciency from his business deductions. She 
applied for innocent spouse relief, only 
to be denied because she could not pro- 
vide the appeals officer canceled checks 
to prove lack of knowledge of the under- 
statement. The innocent spouse many 
times, as in this case, lacks both the fi- 
nancial resources to litigate for relief, as 
well as access to the documentation 
which is required to prove her entitle- 
ment to relief. 

6 Reser v. Commissioner, 97 TNT 103- 
8 (5th Cir. 1997); Silverman v. Commis- 
sioner, 79 AFTR 2d 97-1031 (6th Cir. 
1997); Resser v. Commissioner, 96-1 
USTC 50,045 (7th Cir. 1996); Wiksell v. 
Commissioner, 96-2 USTC 50,398 (9th 
Cir. 1996). 

7 Sanders v. United States, 509 F.2d 
162 (5th Cir. 1975). 

8 Probinsky v. Commissioner, T.C. 
Memo 1988-371; Sanders v. United 
States, 509 F.2d 162 (5th Cir. 1975); 
Guth v. Commissioner, 897 F.2d 441 (9th 
Cir. 1990); Stevens v. Commissioner, 
872 F. 2d 1499 (11th Cir. 1989). The Tax 
Court, after reversal by the 11th Circuit, 
acknowledged that a lavish lifestyle, by 
itself, did not prevent innocent spouse 
relief. Kistner v. Commissioner, T.C. 
Memo 1995-66. 

® See supra note 2. 

1 LR.C. §§6015(g)(2), 6015(b)1)(E). Col- 
lection activities include: an administrative 
levy; a seizure; an offset of an overpay- 
ment of the innocent spouse; the filing of 
a suit or claim by the United States for 
collection of the liability or with respect 
to property of the innocent spouse. See 


Prop. Treas. Reg. §1.6015-5(2)(i), 66 Fed. 
Reg. 3888 (Jan. 17, 2001). 

1 T.R.C. §6015(b). 

2 The Tax Court subsequently held 
that Carpender (formerly Wiksell) was 
entitled to innocent spouse relief for 
most of the taxable income. Wiksell v. 
Commissioner, 1998 T.C. Memo 3 (1998). 
Carpender moved for reconsideration 
under I.R.C. §6015(c), which motion was 
denied by the Tax Court and affirmed 
by the Ninth Circuit. Wiksell v. Commis- 
sioner, T.C. Memo 1999-32, and Wiksell 
v. Commissioner, 2000-1 U.S.T.C. 50,330 
(9th Cir. 2000). 

L.R.C. §6015(b)(2) allows apportion- 
ment if the innocent spouse did not 
know, and had no reason to know, the 
extent of such understatement, .. . to 
the extent that the liability is attribut- 
able to the portion of the understatement 
of which the innocent spouse did not 
know and had no reason to know. I.R.C. 
§6015(b)(2). 

M4 Butler v. Commissioner, 114 T.C. 276 
(2000). The IRS has also stated that be- 
cause much of the language in §6015(b) 
is identical to that of former §6013(e), 
the case law interpreting former 
§6013(e) will be applied in interpreting 
the same language under §6015(d). See 
Preamble to Proposed Regulations, Fed. 
Reg. Vol. 66, no. 11, p. 3888. 

15 See Cheshire v. Commissioner, 115 
T.C. 183 (2000), and cases cited therein. 

16 Td. at 193. 

17 See Braden v. Commissioner, T.C. 
Memo 2001-69, and cases cited therein. 

19 See Butler, 114 T.C. at 283. 

20 See Braden, T.C. Memo 2001-69; see 
also Stevens v. Commissioner, 872 F.2d 
1499 (11th Cir. 1989). 
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22 See Braden,T.C. Memo 2001-69, and 
the cases cited therein. See also Treas. 
Reg. 1.6013-5(b). Normal support is not 
considered a significant benefit. 

23 See Braden,T.C. Memo 2001-69. Mr. 
Braden received virtually nothing from 
his divorce settlement, making it easy 
for the court to find no substantial ben- 
efit. So too, the court found that Mrs. 
Kling did not significantly benefit be- 
cause Mr. Kling used the money to buy 
more sports memorabilia and she bor- 
rowed from student loans and credit 
cards to live a nonlavish lifestyle. 

24 See Mueller v. Commissioner, T.C. 
Memo. 2001-178, in which the Tax Court 
held “petitioner significantly benefitted 
from husband’s unreported income of ap- 
proximately $1.4 million, and that is 
enough for us to determine that it is not 
inequitable to hold her liable for the de- 
ficiency in tax”(emphasis added). 

25 See Von Kalinowski v. Commissioner, 
T.C. Memo 2001-21; Butler v. Commis- 
sioner, 114 T.C. 276 (2000). 

26 T.R.C. §6015(c). Relief may be denied 
under this section if the IRS finds that 
therehas been a transfer of assets as part 
of a fraudulent scheme. 

27 T.R.C. §6015(d)(3). For further expla- 
nation of the allocation method utilized, 


see IRS Publication 971. 

78 T.R.C. §6015(c)(3)(C). In the Tax 
Court, the standard of proof for the IRS’ 
burden is a preponderance of the evi- 
dence. See Culver v. Commissioner, 116 
T.C. 15 (2001). 

29 T.R.C. §6015(c)(4)(A). 

3° Cheshire, 116 T.C. at 195. 

82 Td. at 187. 

33 Td. at 188. 

34 Td. at 194-95. 

$5 Id. at 195. 

36 Td. at 199. 

37 Td. at 194-95 (internal citations omit- 
ted). 

38 Td. at 195 (internal citations omit- 
ted). Cheshire was a divided opinion. The 
dissent argued that the legislative his- 
tory to §6015(c) makes clear that Con- 
gress intended the knowledge require- 
ment of §6015(c) to apply only to those 
taxpayers who have actual knowledge 
that an item on a return is incorrect, not 
knowledge that there was an income- 
producing activity or transaction. 

39 Td. at 206-07. 

40 The taxpayers appealed the Tax 
Court decision to the Circuit Court of 
Appeals for the District of Columbia Cir- 
cuit, docket number 01-1045. Oral ar- 
gument was December 4, 2001. 

* Td. (citations omitted). 

43 Id. 

4 Td. at 342. 

* King v. Commissioner, 116 T.C. 198 
(2001). 

46 Td. at 204. 

47 L.R.C. §6015(c)(3)(C). 

48 Td. at 828. 
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Environmental and Land Use Law 


Sovereignty Lands in Florida: 
It’s All About Navigability 


n 1988, the U.S. Supreme 

Court considered the issue of 

state sovereignty lands in the 

case of Phillips Petroleum Co., 
et al v. Mississippi, et al., 484 U.S. 
469 (1988). The dispute in this case 
arose when the State of Mississippi, 
claiming a public trust interest, is- 
sued oil and gas leases to lands for 
which private claimants held title.’ 
The disputed lands, while admit- 
tedly nonnavigable, are subject to 
the ebb and flow of the tides and 
are adjacent to a navigable stream.’ 


Phillips Petroleum v. 
Mississippi (1988): 

The Ebb and Flow 
Question as to Tidelands 

When the titleholders sued to 
quiet their title, the chancery court 
held that the lands in question were 
public trust lands. This decision 
was affirmed by the Supreme Court 
of Mississippi and, on certiorari, the 
U.S. Supreme Court also affirmed 
in a 5-3 decision. 

Relying on Shively v. Bowlby, 152 
U.S. 1 (1894), as “the seminal case 
in American public trust jurispru- 
dence,” and Knight v. United States 
Land Association, 142 U.S. 161 
(1891), the court “reaffirmed” its 
“longstanding precedents” holding 
that the states, upon entering the 
Union, became owners of “all lands 
under waters subject to the ebb and 
flow of the tide.” 

Noting that the states have pub- 
lic trust interests in tidal lands 
other than navigation, such as 
bathing, swimming, and fishing, 
etc.,° the petitioner’s navigability- 
in-fact test was rejected. Also re- 
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jected was Phillips’ claim that 
Phillips and its predecessors in title 
had developed reasonable expecta- 
tions based on their record title and 
by virtue of having paid taxes on the 
land for over 100 years.® The court 
acknowledged the importance of 
honoring reasonable expectations 
in property rights,’ but found 
Phillips’ expectations less than rea- 
sonable because Mississippi law 
has consistently held that the state 
holds “title to all the land under 
tidewater.”* 

It is important to note that, in re- 
sponse to Phillips’ contention that 
the original states did not claim 
title to nonnavigable tidal waters, 
the court stated that “[i]t has been 
long established that the individual 
states have the authority to define 
the limits of the lands held in pub- 
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lic trust and to recognize private 
rights in such lands as they see fit.” 

In the dissenting opinion in 
Phillips in which Justice Stevens 
and Justice Scalia joined, Justice 
O’Connor voiced her opinion that 
only navigable bodies of water and 
their borders, bays, and inlets are 
held in public trust, stating that 
“(t]his court has defined the public 
trust repeatedly in terms of navi- 
gability,”’° opining that 
“(nJavigability, not tidal influence, 
ought to be acknowledged as the 
universal hallmark of the public 
trust.”" 

Reasoning that the development 
of the public trust doctrine, consis- 
tent with its common-law heritage, 
has as its purpose the preservation 
of navigable waterways for the com- 
mon use of transportation,” Justice 
O’Connor, in making her point, 
quotes Packer v. Bird, 137 U.S. 661 
(1891), which states, “[i]t is, indeed, 
the susceptibility to use as high- 
ways of commerce which give sanc- 
tion to the public right of control 
over navigation upon [navigable 
waterways], and consequently to 
the exclusion of private ownership, 
either of the waters or the soils un- 
der them.” 

In addition to the navigability is- 
sue, Justice O’Connor addresses the 
equity of the majority’s opinion, ob- 
serving that the case “concerns 
more than cold legal doctrine.”* 
Criticizing the majority for recog- 
nizing a claim that “appears belated 
and opportunistic,”'* she notes that 
Mississippi showed no interest in 
the lands in question for any of the 
public uses not related to naviga- 
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bility until such time as it was in 
the state’s interest to lease the lands 
to a private party for exploitation of 
underlying minerals.'° Arguing that 
during this long period’ of the 
state’s disinterest, the holders of 
record title not only relied on their 
title as validation of their owner- 
ship, but also paid taxes on land the 
court now says they never owned. 
The net effect of the majority’s deci- 
sion could, according to Justice 
O’Connor, result in “thousands of 
blameless record owners and lease- 
holders of land” being dispossessed 
of “land that they and their prede- 
cessors in interest reasonably be- 
lieved was lawfully theirs.” 


Lee v. Williams (1998): The 
Florida Judiciary’s Latest 
Word on Sovereignty Lands 

“It is a compelling feature of our 
legal system that often far reaching 
legal questions do not come to the 
courts for resolution until two or 
more ordinary citizens who have 
become antagonists require its reso- 
lution. This is such a case.” 

So begins the opinion of the Fifth 
District Court of Appeal in the case 
of Robert V. Lee and Mirte Deboer 
Lee v. Robert L. Williams and Lillian 
D. Williams, 711 So. 2d 57 (Fla. 5th 
DCA 1998). Written by Chief Judge 
Griffin with Judges Sharp and 
Peterson concurring, the decision 
was rendered with the benefit of 
amicus briefs filed on behalf of the 
Board of Trustees of the Internal 
Improvement Trust Fund and the 
Florida Legal Foundation, Inc.,'* as 
well as the briefs of the appellants 
and appellees. The trustees entered 
on the side of Lee arguing that the 
lands in question were owned by the 
state. The Florida Legal Foundation 
sided with Williams and similarly 
situated private property owners. 

Lee and Williams own adjoining 
lots.'* The Lee lot fronts on 
Julington Creek, a navigable tribu- 
tary to the St. Johns River, and the 
Williams lot fronts on a manmade 
canal dredged out of swamplands 
adjoining Butler Branch, a nonnavi- 
gable tributary to Julington Creek. 
The canal, which is the subject of 
this conflict, was excavated in 1960 


by Williams’ predecessor in title.”° 
Williams acquired his property in 
1961.”' In the mid-1980s, Lee’s pre- 
decessor built a bulkhead along the 
bank of the canal near the common 
boundary between the two lots.” In 
actuality, the bulkhead, although 
serving the Lee lot, is on the Will- 
iams property.”® This was noted at 
the time it was built and Mr. Will- 
iams thanked his neighbor (Lee’s 
predecessor) and allowed the neigh- 
bor to use the bulkhead in exchange 
for his acknowledgement of Will- 
iams’ ownership.”* 

The dispute between Lee and Wil- 
liams arose when Williams, upon 
returning from a vacation, discov- 
ered that Lee had, in Williams’ ab- 
sence, constructed a boatlift in the 
manmade canal which was wholly 
within the Williams property as de- 
scribed in his recorded deed.” Con- 
cerned not only because the boatlift 
was built on his land but also be- 
cause it obstructed his view of 
Julington Creek, Williams con- 
fronted Lee with the problem.” Ul- 
timately, Williams told Lee that he 
could leave the boatlift if he would 
acknowledge the Williams’ owner- 
ship of the property by executing a 
lease of the property for $1 per 
year.”’ Lee responded to Williams by 
declining the offer on advice from his 
attorney that the land under his 
boatlift was owned by the State of 
Florida, not Williams.” 

Having reached an impasse, a suit 
was filed and a temporary injunc- 
tion was obtained against Will- 
iams.”° The case went to trial in the 
circuit court in St. Johns County in 
August 1996, and a decision was 
rendered for Williams (defendant) 
who, absent competent proof of dam- 
ages, was awarded recovery from 
Lee (plaintiff) in the amount of $1 
together with costs.*° Additionally, 
Williams was declared owner of the 
land in dispute and Lee was ordered 
to remove the boatlift.*! 

At the trial level, the court ac- 
cepted Williams’ claim that the 
state, upon entrance into the Union, 
took title to land under navigable 
waters” and that Phillips Petroleum 
does not apply inasmuch as Florida, 
like the majority of states, defines 


sovereignty land according to 
whether the waters are navigable, 
not whether they are influenced by 
the tides.** Agreeing with Williams 
that Clement v. Watson, 58 So. 25 
(Fla. 1912), controls, the court 
stated that “[jlust because the wa- 
ters of the branch are tidal and flow 
into the navigable waters of 
Julington Creek, does not make the 
branch itself navigable.”** 

Lee claimed that the disputed 
lands were within the navigable 
waters of Julington Creek. The 
court, however, with no tidal study 
or other evidence to substantiate 
this claim, used the only evidence 
of a boundary it had before it, the 
1851 U.S. Government Survey, 
which did not meander Butler 
Branch nor identify it as navigable 
water.” 

On appeal the Florida Legal Foun- 
dation as amicus curiae filed a brief 
in support of the Williams position 
arguing that: 1) “sovereignty” is not 
determined by the fact that the 
property passed to the state by vir- 
tue of the equal footing doctrine, but 
depends on the classification of the 
waterbody under state law derived 
from decisional law and the Florida 
Constitution. Accordingly, the pub- 
lic trust doctrine applies only to 
waters which are navigable-in- 
fact;*° 2) the decision in Phillips Pe- 
troleum did not affect Florida law;*’ 
and 3) if Florida’s definition of sov- 
ereignty lands is now expanded, 
such change would result in a ret- 
roactive reclassification and conver- 
sion of private property constitut- 
ing an impermissible judicial 
taking of private property without 
compensation.*® 

In support of Lee, the Trustees of 
the Internal Improvement Trust 
Fund also joined in the appeal, stat- 
ing that because title to a large part 
of Florida’s 8,426 miles of coastal 
tidelands are at stake, the trustees 
have an interest in the case flowing 
from their duty to the citizens of the 
state as owners of the land at issue.*° 
Their argument was: 1) having ac- 
quired tidal lands under the equal 
footing doctrine, the state has nei- 
ther abrogated nor abandoned title 
to nonnavigable tidal lands;*° 2) 
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Florida’s courts neither have the 
authority nor have they in fact alien- 
ated nonnavigable tidelands;*’ and 
3) under Phillips Petroleum, the 
state holds title to all tidelands not 
heretofore specifically and expressly 
alienated.“ 

In its analysis of the case, the 
Fifth DCA began by stating that the 
dispute between these two neigh- 
bors “requires us to reconsider who 
owns the nonnavigable tidelands of 
Florida.”** Noting that the trial 
court found Clement* to be disposi- 
tive,*the court first addressed the 
claim of the trustees that Clement* 
was superseded by Phillips Petro- 
leum* thus compelling the conclu- 
sion that all of Florida’s tidelands, 
whether navigable or not, are sov- 
ereignty lands of the state. 

The court acknowledged Phillips 
Petroleum’s holding that upon enter- 
ing the Union each state acquired 
all lands under waters subject to the 
ebb and flow of tides, but stressed 
that the Supreme Court also held 


that individual states have the au- 
thority to define the limits of the 
lands held in public trust and to rec- 
ognize private rights in such lands 
as they see fit.** Therefore, the ques- 
tion to be answered is, “[hlow has 
Florida defined the limits of lands 
held in public trust?”° 

In answer to this question, Chief 
Judge Griffin chides the appellant 
and the trustees®! for their “elabo- 
rate efforts” to discredit Clement in 
their suggestion that Clement “must 
have been the result of an unex- 
plainable aberration or the product 
of some terrible slip of the pen.” 
Clement, said the court, was decided 
by a state supreme court that knew 
the law and relied on decisions from 
other states that had settled on 
navigability, rather than ebb and 
flow, as the test for defining sover- 
eignty lands,** and while “no Florida 
supreme court has actually held a 
nonnavigable tideland to be sover- 
eignty land . . . Clement has ex- 
pressly held that they are not.”* 
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Further, the state constitution de- 
fines sovereignty lands as those 
lands under navigable waters.” 

In answer to the trustees’ argu- 
ment that title to the lands remain 
in the state absent a conveyance or 
statute that expressly abrogates its 
interest in tidal lands, the court 
cites Phillips Petroleum for the prin- 
ciple that the public trust doctrine 
is a creature of the common law and 
is, therefore, subject to judicial de- 
termination in the absence of con- 
stitutional or legislative directive. 
In a footnote, the court also suggests 
prior cases indicate that “Florida 
abandoned such lands in the early 
part of the century.”°” 

Stated simply, in its affirmation 
of the decision of the trial court, the 
Fifth District Court of Appeal re- 
jected the ebb and flow test of 
Phillips Petroleum and reaffirmed 
the rule in Clement that sovereignty 
lands are limited to those lands un- 
derlying or immediately bordering 
on water bodies useful for public 
navigation and including the space 
between the ordinary high and or- 


dinary low water mark.®* Following 
the appeal court decision, Lee, with 
the support of the Trustees, submit- 
ted jurisdictional briefs to the Su- 
preme Court of Florida seeking a 
rehearing. In a 5-2 vote, the court 
declined to accept jurisdiction.” 


Conclusion 

Much has been written in recent 
years about issues surrounding the 
state’s ownership of sovereignty 
lands. Interest in the subject seems 
to parallel the heightened environ- 
mental consciousness of the last 
quarter century and has perhaps 
been piqued by the inevitable 
clashes between title holders and 
the government resulting from ac- 
quisition, restoration, and regula- 
tory programs that either inhibit 
use or challenge the landowner’s 
record title. 

In cases decided by the Supreme 
Court of Florida on this subject, 
there has been a multitude of issues 
considered and opinions rendered 
that could conceivably support ex- 
treme conclusions by parties on ei- 
ther side of the controversy. But, 


with all the subtle differences in the 
cases, one principle seems to be con- 
sistently adhered to: Sovereignty 
lands are those underlying water- 
ways that are not only navigable but 
navigable for useful public purposes. 

Summarizing what Justice 
Whitfield stated in Clement and 
Judge Griffin reaffirmed in Lee v. 
Williams, sovereignty lands are 
those lands along the shore of navi- 
gable waters . . . between ordinary 
high and ordinary low water mark 
... not including lands that do not 
immediately border on navigable 
waters that are covered by water 
not capable of navigation for public 
purposes. This approach is logical 
in that it preserves the right of the 
public to use the state’s navigable 
waterways. At the same time, it pro- 
tects the expectations of the private 
landowner whose record title to non- 
navigable lands would otherwise be 
subject to a state claim even with- 
out a demonstrated public use. 

In reading some of the commen- 
taries one might get the impression 
that “sovereignty lands” is an envi- 
ronmental issue and that the pub- 
lic trust doctrine has somehow been 
expanded to include protection of a 
public interest beyond that of main- 
taining highways for navigation. 
Case law and the Florida Constitu- 
tion do not, however, support such 
a theory. 

Acknowledging the importance of 
environmental protection and con- 
ceding that sovereignty lands deter- 
minations impact the state’s efforts 
to preserve and protect our water 
resources, expansion of the public 
trust doctrine is neither a legal nor 
equitable means of accomplishing 
this goal. Drawing the line between 
public and private land ownership 
is not an environmental issue; it is 
a property rights issue, and it’s all 
about navigability. O 


' The lands in dispute were identified 
as state-owned some time after the pas- 
sage of the Mississippi Coastal Wetlands 
Protection Law. Miss. Code Ann. §§ 49- 
27-1 to 49-27-69 (Supp. 1987). Once so 
identified, the Mineral Lease Commis- 
sion issued an oil and gas lease to Saga 
Petroleum U.S., Inc. covering 600 acres 
which included the 42 acres claimed by 


Phillips Petroleum in this case. See 
Phillips Petroleum, 484 U.S. at 492 
(O’Connor, J. dissenting). 

2 Id. at 472. 

3 Phillips Petroleum, 484 U.S. at 473. 

4 Id. at 476. 

5 Td. at 482. 

‘Td. at 475, citing Kaiser Aetna v. 
United States, 444 U.S. 164 (1979). 

8 Id., citing Rouse v. Saucier’s Heirs, 
146 So. 291 (Fla. 1933). 

® Td. at 475, citing Shively, 152 U.S. 
at 26. 

10 Phillips Petroleum, 484 U.S. at 485- 
486, citing Utah Div. Of State Lands v. 
United States, 482 U.S. 193 (1987); Mon- 
tana v. United States, 450 U.S. 544 
(1981); Utah v. United States, 403 U.S. 
9 (1971); United States v. Oregon, 295 
U.S. 1 (1935); United States v. Utah, 283 
U.S. 64 (1983); United States v. Holt 
State Bank, 270 U.S. 49 (1926); Brewer- 
Elliot Oil & Gas Co. v. United States, 
260 U.S. 77 (1922); Oklahoma v. Texas, 
258 U.S. 574 (1922); and Pollard’s Les- 
see v. Hagan, 3 How. 212 (1845). 

"Phillips Petroleum, 484 U.S. at 486. 

2 Td. at 487. 

13 Td. at 492. 

4 Td. at 492. 

5 Td. at 492-93. 

'6 Mississippi became a state in 1817, 
which means their claim laid dormant 
for over 170 years. 

7 Phillips Petroleum, 484 U.S. at 493. 

'8 In a footnote to its brief the Florida 
Legal Foundation identified itself as fol- 
lows: “The Florida Legal Foundation is 
a non-profit corporation established to 
promote the public interest in balanc- 
ing private property rights and public 
needs for the benefit of all citizens. A 
primary purpose of the Florida Legal 
Foundation is to provide legal support 
for landowners who are disadvantaged 
in defending their interests, particularly 
in cases where, as here, a governmen- 
tal agency possessing superior re- 
sources is advocating principles of law 
that might establish a precedent ad- 
versely affecting the private property 
rights of others.” 

19 Lee v. Williams, 711 So. 2d at 58. 

20 Td. 

Td. 

23 Td. 

Td: 

25 The Williams land is described as Lot 
13 of Butlers Replat of Butler’s Subdivi- 
sion, according to the plat thereof re- 
corded in Plat Book 7, page 15 of the 
Public Records of St. Johns County, 
Florida. Lee owns Lot 12. 

*6 Interview with B. Thomas 
Whitefield, attorney for defendant in Lee 
v. Williams, in Jacksonville, Fla. (April 
13, 2001); and, Robert Williams, defen- 
dant in Lee v. Williams, in Fruit Cove, 
Fla. (May 14, 2001). 

27 Lee v. Williams, 711 So. 2d 57.. 

29 Id. at 58. 

3° Final Judgment, Circuit Court Sev- 


enth Judicial Circuit, in and for St. 
Johns County, Case No. CA 96-159, Ri- 
chard O. Watson, Circuit Judge. 

31 Td. 

82 Td. at 3, citing Florida Bd. of Trust- 
ees of Internal Improvement Trust Fund 
v. Wakulla Silver Springs Co., 362 So.2d 
706, 708 (Fla. 3d D.C.A. 1978). 

33 Final Judgment, supra note 32, at 3, 
citing Clement v. Watson. 

ato. 

3 Td. at 6. 

36 Amicus Brief of Amicus Curiae 
Florida Legal Foundation, Inc., Lee v. 
Williams, 711 So. 2d 57 (Fla. 5th D.C.A. 
1998) (No. 96-2560). 

aba. 

at: 3. 

%° Brief of the State of Florida, Board 
of Trustees of the Internal Improvement 
Trust Fund, as Amicus Curiae for Ap- 
pellants, Lee v. Williams, 711 So. 2d 57 
(Fla. 5th D.C.A. 1998) (No. 96-02560). 

40 Td. at 6. 

at 

42 Id. at'32. 

43 Lee v. Williams, 711 So. 2d at 57. 

44 Clement, 58 So. 25 (Fla. 1912). 

* Lee v. Williams, 711 So. 2d at 58. 

46 In a footnote, the court makes refer- 
ence to a suggestion by Rosanne Gervasi 
Capeless that Clement was overruled by 
Thiesen v. Gulf, Florida Alabama Ry., 
78 So. 491 (Fla. 1917), and says that 
“this conclusion cannot fairly be sus- 
tained” (see note 4 at 5a — also see com- 
ments on Capeless contained herein). 

7 Phillips Petroleum, 484 U.S. 469 
(1988). 

48 Lee v. Williams, 711 So. 2d at 60. 

49 Td. 

50 Td. 

5! The judge also notes the negative 
treatment of the Clement case by 
Norwood Gay in his article Tidelands, 
previously referenced herein. 

52 Lee v. Williams, 711 So. 2d at 60. 

53 Td. at 62. 

54 Td. at 62. 

55 Id. at 63. 

56 Phillips Petroleum, 484 U.S. at 475. 

57 Lee v. Williams, 711 So. 2d at 63 n.13. 

58 Td. at 59. 

59 Lee v. Williams, 722 So. 2d 193 (Fla. 
1998). 
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West Group 
¢ Federal Civil Judicial Procedure 

West Group recently released the 
2001 edition of the Federal Civil Ju- 
dicial Procedure and Rules, which 
contains the Federal Rules of Civil 
Procedure, Federal Rules of Evi- 
dence, and the Federal Rules of Ap- 
pellate Procedure as amended, ef- 
fective December 1, 2000, and as 
passed by Congress without change. 

The $29 book also includes the 
information from the Panel on 
Multidistrict Litigation; Rules Gov- 
erning Habeas Corpus Cases and 
Motions Attacking Sentence; the 
Rules of the Supreme Court of the 
United States, as received March 9, 
2001; all of Title 28 of the U. S. Code 
Annotated, Judiciary and Judicial 
Procedure; and the official classifi- 
cations as verified by the Law Re- 
vision Counsel of the House of Rep- 
resentatives, as amended through 
the close of the second session of the 
106th congress. 

The book may be ordered at 
www.westgroup.com or by calling 
800/344-5009. 
© Black’s Law Dictionary 

The Second Pocket Edition of the 
renowned Black’s Law Dictionary 
has been released by West Group 
— the portable version of the 7th 
Edition of the full publication. Ed- 
ited by Bryan A. Garner, the new 
edition packs more than 10,000 
terms into a single compact volume 
and contains 3,500 terms not in- 
cluded in the original. 

To order this comprehensive 
pocket-size law dictionary, visit 
www.westgroup.com. 
© Sex Equality 

Foundation Press, a division of 
West Group, has released three sex 
equality publications by Catherine 
A. MacKinnon — Sex Equality, Sex 
Equality: Rape Law, and Sex Equal- 
ity: Family Law. The legal 
casebooks examine U.S. law in com- 
parative, international, social, and 
theoretical contexts. 


MacKinnon is a professor of law 
at the University of Michigan Law 
School and visiting professor of law 
at the University of Chicago School 
of Law. 

The hardcover version of Sex 
Equality is priced at $62.50, and 
the paperback versions of Sex 
Equality: Rape Law and Sex Equal- 
ity: Family Law are $12.95 and 
$13.95, respectively. All three are 
available from West Group’s online 
store at www.westgroup.com or by 
calling 800/762-5272. 


Success Briefs for Lawyers 

The Vorkell Group and Risk In- 
ternational Services, Inc., have re- 
leased Success Briefs for Lawyers, 
a self-help book comprised of auto- 
biographical stories written by a di- 
verse group of lawyers who include 
sole practitioners, small town and 
big city lawyers, and supreme court 
justices. 

The contributors, through com- 
pelling self-disclosures, write about 
what has gone right and wrong in 
their cases, careers, and lives, and 
offer practical advice for lawyers on 
how to achieve a principled and re- 
warding life in the law. 

The 204-page, hardcover book, co- 
edited by Amiram Elwork, director 
of the law-psychology graduate pro- 
gram at Widener University, and 
Mark R. Siwik, an attorney and risk 
management consultant with Risk 
International, is available at local 
and online bookstores for $26.95. 


National Institute 
for Trial Advocacy 
e Effective Use of Courtroom 
Technology 

NITA has released Effective Use 
of Courtroom Technology: A Judge’s 
Guide to Pretrial and Trial, part of 
a Federal Judicial Center (FJC) 
project examining the impact of 
technology on the adversary pro- 
cess. The FJC, along with NITA, 
drew upon the expertise of judges 
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who work in courtrooms equipped 
with technology, law professors who 
teach trial advocacy and evidence, 
and practitioners who have trial ex- 
perience using technology in civil 
and criminal cases for the guide. 

The book describes the substan- 
tive and procedural considerations 
that arise when lawyers bring elec- 
tronic equipment to the courtroom 
or use court-provided equipment for 
displaying or playing evidentiary 
exhibits or illustrative aids during 
trial. 

A CD-ROM contains the entire 
text of the book together with 
samples of the kinds of exhibits that 
may be used by lawyers in conjunc- 
tion with courtroom technology. The 
360-page publication can be ordered 
for $59.95 from www.nita.org or by 
calling 800/225-6482. 
¢ The Effective Deposition 

The revised second edition of The 
Effective Deposition: Techniques 
and Strategies That Work has been 
released by NITA for $49.95. Co- 
authored by David M. Malone, presi- 
dent of a trial consulting and advo- 
cacy training firm, and Peter T. 
Hoffman, professor of law at the 
University of Nebraska College of 
Law, the 330-page book seeks to 
help readers master the critical 
deposition skills needed to compete 
in the courtroom. 

The book is divided into five sec- 
tions—Part One: The Law, which de- 
scribes the mechanics of taking and 
defending depositions; Part Two: 
Taking Depositions; Part Three: De- 
fending Depositions, providing infor- 
mation on how to prepare witnesses 
to be deposed and the defense of the 
deposition; Part Four: Using Depo- 
sitions which includes “Seven Ways 
to Use a Deposition at Trial”; and 
Part Five: Special Types of Depositions, 
focusing on videotape deposition and 
the expert deposition. 

The book can be ordered by call- 
ing 800/225-6482, or by visiting 
NITA’s website at www.nita.org. 


Florida Bor 
(Continuing Legal Education 


For registration information, see www.flabar.org or call CLE Registrations 
at 850/561-5831. On-site registration is by check only; however, please verify 
programming with CLE Registrations before making plans to attend. 


March 2002 Video Replays 


Ft. Lauderdale 
Broward County Bar Association #122 
March 8 ¢ #5174-Proving and Defending Damages 
March 21-22 * #5154L-5155V-Basic Personal Injury Litigation 


Ft. Myers 
Ramada Inn & Suites at Amtel Marina #177 
March | * #5098L-5099V-BasicLabor and Employment 
March 15 * #5174-Proving and Defending Damages 


Jacksonville 
Omni Hotel #154 
March 8 * #5110-Land Trust Seminar 
March 14 ¢ #5174-Proving and Defending Damages 
March 15 ¢ #5202-Eminent Domain 


Orlando 
Downtown Marriott #68 
March 7 ¢ #5202-Eminent Domain 
March 8 ¢ #5174-Proving and Defending Damages 
March 14 « #5110-Land Trust Seminar 
March 21-22 * #5154L-5155V-Basic Personal Injury Litigation 


Pensacola 
Escambia/Santa Rosa Bar Association #40 
March 6¢ #5098L-5099V-Basic Labor and Employment 
March 13 * #5202-Eminent Domain 
March 20 « #5110-Land Trust Seminar 


Sarasota 
Hyatt Hotel #42 
March 7 * #5202-Eminent Domain 
March 15 ¢ #5174-Proving and Defending Damages 


Tallahassee 
The Florida Bar Annex #54 
March | ¢ #5112-Mobile Homes Seminar 
March 21 ¢ #5202-Eminent Domain 
March 21 ¢ #5174-Proving and Defending Damages 
March 22 ¢ #5110-Land Trust Seminar 


West Palm Beach 
Palm Beach County Bar Association #232 
March 8° #5110-Land Trust Seminar 
March 14 * #5202-Eminent Domain 
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Spotlight on Voluntary Bars 


Clearwater Bar Association 
Conducts the People’s Law School 


enior Citizens? Present. 
Retirees? Present. 
Teachers? Present. 
Young Adults? Present. 

Attorneys? Present. 

All are present to participate in a unique program to 
learn about various areas of the law from wills, trusts, 
and estate planning to tax law. 

And it’s free, thanks to members of the Clearwater 
Bar Association who volunteer their time and expertise 
during the annual People’s Law School. 

“The People’s Law School has been tremendously well- 
received in the community, particularly in the last couple 
of years,” said attorney Steven H. Weinberger, chair of 
the Clearwater Bar’s Law Related Education Commit- 
tee. “It offers a wonderful opportunity for residents of 
Pinellas County or the general public to learn about dif- 
ferent areas of the law from wills to how a jury works. We 
are fortunate to be able to give back to our community in 
this way and it’s free of charge,” he added. 

The Clearwater Bar has conducted this 18-week pro- 
gram for the past 15 years. The sessions usually begin 
mid-January. Each session averages about 100 attend- 
ees with the larger sessions focusing on popular topics 
such as wills, trusts, and estate planning, how a jury 
trial works, condominium law, landlord/tenant law, pro- 
bate law, guardianship, and elder law. Over the 18-week 
period, about 2,000 persons attend one or more sessions, 
and 30 attorneys and judges donate their time and ex- 
pertise. Other sessions include information on real es- 
tate and real property law, social security, workers’ com- 
pensation, family law such as divorce and child custody 
issues, insurance and personal injury law, public school 
law, and many others topics of interest. 

Held at the Clearwater campus of St. Petersburg Col- 
lege, volunteer attorneys and judges provide the infor- 
mation once a week during two-hour sessions. Karen 
France, executive director of the Clearwater Bar, praised 
the attorneys for volunteering and the college for provid- 
ing facilities to conduct the seminars at no charge. There 
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is no registration fee for each session and no limit to the 
number of sessions each person can attend. Seating is 
based on arrival. 

Ms. France pointed out that the college’s teaching au- 
ditorium is ideal for individual speakers or panels. In 
addition to ample space, the classroom setting allows 
the moderators and panelists an opportunity to use a 
variety of teaching methods such as powerpoint and video 
presentations. 

Many of the participants are high school teachers and 
students and those studying to become paralegals at the 
college. The teachers can earn re-certification points simi- 
lar to continuing legal education credit earned by attor- 
neys. Additionally, the high school students who partici- 
pate in their school’s criminal justice academy attend. 
Ms. France emphasized that the wide range of topics 
appeal to a diverse audience ranging from the elderly to 
young adults. For example, many high school students 
attend the workshops focusing on such topics as state 
and local government law and rights under the U.S. Con- 
stitution. 

“Participants think it is wonderful to get this kind of 
information at no charge,” said Ms. France. “And it’s a 
great way for attorneys and judges to give back to their 
communities,” she added. 

Other programs of the Clearwater Bar Law Related 
Education Committee include a speakers bureau, the 
School Involvement Program, and Law Line. The School 
Involvement Program gives teachers a resource when they 
are searching for attorneys to explain law-related con- 
cepts and principles. Once a year, Law Line provides free 
legal advice from Clearwater Bar members. Advice is 
available by telephone for a two-hour period. 

For more information about the People’s Law School 
and its schedule or any Clearwater Bar program, contact 
the Bar’s executive director at 727/461-4869. 


This column is provided by Toyca Williams of the Bar’s 
Public Information Department. 
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“Let's Play Hooky” 


Magnolia Sun 


BED & BREAKFAST 


Aor and, estate crea 1926, 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 
E-mail: Info@Magnolialnn.net 


Magnolia 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Gun with 


someone you want to like you a lot!” 


sailfish* 
Dolphin*wahoo*Bonefish* Tuna 
us at 
Tarpon Flats Island 
Destination § Marina 
And enjoy the ultimate 
flyfishing experience. 

You'll Love our Old Key West-style 
accommodations with its elegant 
furnishings and fantastic view. 

Just minutes from the trophy 
producing Bonefish flats of Key Largo, 
the famous Back Country of Florida Bay 
awd the spectacular Atlantic Ocean. 

Or, just relax on our private white sand 

beach. ALL of this and more just 10 steps 

frova your veranda. 

305-453-1313 * 866-546-0000 


Fax 305-453-1305 
Email: 


CHEAP 


www.florida’S 
cglobaltravel.com 


BEST TRAVEL 
WEBSITE 
50% of website commission 


to Red Cross, Salvation Army, 
or United Way. 


E-mail 
drjulie@webtv.net 
with choice of donation 
after booking travel 


ONE PHONE CALL WILL Do It! 
508-693-7200 


+ FREE SERVICE 


- Booking Martha’s Vi d and Nantucket’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 


+ Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 


- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Seme call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www. mvreservations.com 


Florida’s Southwest Coast 


Share the 
feeling... 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 
38 tennis courts, superb dining, 
and luxury suites with private balconies. 


LONGBOAT:KEY:CLUB 


(800) 237-8821 


301 Gulf of Mexico Drive ¢ Longboat Key, FL 34228 


www.longboatkeyclub.com 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact: 
Julie Tanner 
(850) 561-5687 
or e-mail: 
jtanner@flabar.org 
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Attorney Referral Service ~ 
phone ing like it used to? Last rm 
referred over 17,000 callers to our atto 
E THRILLED! We have referrals daily. 
All legal categories! We have calis Statewide. 

Call now - 24 hours. Are you ready to Start getting 
referralg? And your friends won't tell y 
the * ‘Best kept secret in Florida” 
Especially Personal Injury! 1-800-7 
1-888-669-4345 


AUTOMOTIVE 
FORENSIC SERVICE 


cident, Defect, Negligence, Bad Faith, 
Fire, Fraud * Automotive Evidence Storage & 
Examination Facility « Salvatore R. Raimondi, Sr., 
Consultant, West Palm Beach (561) -6022 
E-mail: AFSASSOCIATES@AOL.C 


B Save 50% on law books. Call National Law 
Resour¢e, America’s largest law book dealer. 
We BUY and SELL. Visa/AX Excellent Condition. 


Your Satisfaction Guaranteed. £1800 
www.nationallaw. com 


Failure Analysis 


@ Ac 


& Engineering assessment of failed compo- 
nents, accidents, metallurgy, welding, materials 
, and patent concems. Detailed 


proces 
information available at (407) 880-4945 pr 
www.F: investigation.com. 


Handwriting 


Forensic Document Examiner/Hahdwriting 
Expert: Don Quinn, 6860 Beach Boulevard, 
Jacksonville, FL 32216, (904) 721-3434, Thirty 
years experience in Federal and State Cri 
Laboratories. Qualified in Federal and State 
cor ie FDLE Document Exami 


Certified Forensic Document 
Thomas Vastrick, 380 S. State Road #94 Suite 
1004-132, Altamonte Springs, FL 32774, (800) 
544-0004. Formerly with U.S. Postal Inspection 
Service Crime Lab. Over 24 yrs. Experience. 
ABFDE Certified (former Board Director.) Court 
qualified throughout southeast. 


Medical 
= Physicians For Quality: Credible medical 
experts; Since 1986. We have Florida physicians 


who have agreed to review your malpractice case. 
and it it has merit, testify for you. Plai 


Defensé. 1-800-284-3627. Visit us at 
www.pfg, 
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r Services 


‘No Merit - No Charge 
ME Witness, Ltd. 


medical expert aiaeei in medical malpractice, personal injury & disability claims 
Med Witness provides quality medical 

in any field of health care 
847-673-4422. 


Inter-City Testing & 
Corporation 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 

Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 


DENTAL MALPRACTICE 


¢ Plaintiff or Defense 
Case Merit, Causation, Liability 
Trial Preparation and Strategy 
¢ Expert Testimony 


INITIAL CONSULTATION OFFERED 


Pollution-Air & Water; Safety/Electrical WITHOUT CHARGE 
Engineering; Slips, Trips & Falls; Sports, 1-877-OPN-WIDE 
Recreation, Aquatics; Toxic Exposure; Transpor 

tation, Tires; Highway Safety; Warning/Instructions (toll free) 676-9433 


(561)745-7940 FAX (561) 745- 7939: 
P.O. Box 2819 : 
upiter, Florida 334! 


Mark C. McCauley, D.M.D. 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
esign plus goods or services. 


COMBINED SEARCH - $315 

(U.S., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 

STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
tandards set for us by a D.C. Court 
jof Appeals Committee. 


your finger 
on the right job. 


Over 100 years total staff experience - not 
onnected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
= FAX: (703) 525-8451 
Ee Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Call 888.257.9500 


careers.findlaw.com 
The world's largest legal careers market 


FindLaw. 
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FREE CONSULTATION REGARDING MERIT 


JANUS MEDICAL ExpERts LLC 


EXPERT MEDICAL TESTIMONY IN MALPRACTI 
DISABILITY AND PERSONAL INJURY 


¢ OVERNIGHT EXPERT AFFIDAVITS e FREE DETAILED CONSULTATION 


RE: STANDARDS OF CARE 
Premises Liabiliq FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY ¢e BOARD CERTIFIED EXPERTS 


POST OFFICE BOX 13679, TAMPA. FL 33681-3679 « TEL (813) 258-091 1 


= James L. Mack, Board|@e ‘ If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess Oo nal 


(All Disciplines) 


Florida real estate law, AV rated, available to act 
as consultant or expert witn@Ss if real property. 
20185 East Country Club Dive, #607, Miami 
33180, (305) 466-5519, fax (305) 682-1533; 
email: jimacklaw @ aol.com. | 


LEGAL RESEARCH 
Professional Safety Incorporated 


LegalScope Research provides you with 
effective, concise, and commandi 
research and writing. Outso 
and briefs. or visit 
.LegalScopeRe 


1 .800.562.7233 Located in the Palm Beach Area 


CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


1031 EXCHANGE 


@ Qualified 1031 Excha 
Services. Regular, delayed, reverse and build-to- 
suit. 20 years experience. Wil work with you and : = 
your clients. Competitive pricing. Call Jeff Riddell : CONSULTATIVE EXPERTS 

(941) 366-1300 or FAX (941) 955-0380 for 


rfomaton, wir _MEDICAL/DENTAL MALPRACTICE EXPERTS 


STOCKBROKER FRAUD | FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
‘MISMANAGEMENT ~~ "1 detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
' before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


@ Call us to talk over _ available to liability sl alae 


your clients who have secures acount l0Sses. "1 FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
Referral or co-counsel; expe@ft affiliations. 


David McGee and Peter J. Nissi eae : WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
Lane, Pensacola, (850) 432 7 a 5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


. STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


ge Intermediary 


STRUCTURED SETTLEMEN 
LOTTERIES 


@ Top Dollar paid for ins settlements 
and lottery winnings. Do yod Rave High Net 


Worth Elder Clients? We pupehase large life HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
insurance policies from seniors. Heartland Capital 13577 Feather Sound Drive Call (727) 579-8054 
Funding Inc., (800) 897-9825: Bldg. II, Suite 190 Fax (727) 573-1333 


www.heartlandlumpsum.co' 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


THE FLORIGA BAB JOURN 


EXPERT WITNESS CONTINUED a = 
Occupational Accident 

OSHA and Occupational Accident Experts 
Universal Safety A: i inc. 
1-877-544-4323 or rust20 nii 
www.training-osha.com 
Premises Liability & Seeurity; Police 
Practices & Procedures; Wr@ngful death, William 
T. Gaut (941) 593-8033. Naples, Florida. Visit s = 
Real Estate Law TIT = 
— 


BDO Seidman 
Blumberg Excelsior 
Carlton Fields 
Compufinancial 
Corporate Creations 
Data Trace 
Empire Corporate Kit 
Florida Outback Travel 
Government Liaison 
Services 
GST Corporation 
Health Care 


Well, of course, I’m just a stuffed-suit, 
Norquest. Why do you Say it like it’s a bad thing? 


Auditors, Inc. 

Inter-City Testing & 
Consulting 

International Genealogical 
Search 19 


Janus Medical Experts 55 Norlin 
Landtech il SUNG 


is Nexi Sometimes the boss exerts too much 
Lexis Nexis pressure about meeting a project deadline. 
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You work in a small law firm. ia sal 


you'll get the exact 
information, resources 
and tools you need 
to manage every aspect 
of your practice, 

all in one place. 


Because your 
needs are anything 
but small. 


lexisONE provides you easy access to the 
information, resources and tools you need: 
LJ Client Development 

J Practice Management 

Professional Development 

LJ Free Case Law 

() Free Forms 

() Lifestyle and News 

LJ LexisNexis” eMarketplace 


e 
(} Self-serve access to the complete eX S N ex | S ™ 


lexis.com® research service 


It’s how you know” 


Explore lexisONE” @ www.lexisone.com 


LexisNexis and the Knowledge Burst logo are trademarks, lexis.com is a registered trademark, and lexisONE is a service mark of Reed Elsevier Properties Inc 
used under license. It’s How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. Other products or services are trademarks or registered AL3923 


trademarks of their respective companies. © 2001 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 
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dl Kets, Host Cited Cases 
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INTRODUCING Most Cited on westlaw.com®. 


Here's a great new way to find the strongest support for your 
argument. Most Cited Cases”, exclusively on westlaw.com®, retrieves a 
list of cases most often cited for a point of law. Uses the West Key 
Number System®, so you know your result is thorough. 

Try it! Takes seconds; saves hours. 


Most Cited Cases 


www.westlaw.com/mostcited 
Research Assistance: 1-800-REF-ATTY (1-800-733-2889) 


Westlaw. 
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